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CHAPTER I. INTRODUCTION 


This report, prepared for the information and use of the Subcom- 
mittee on Monopoly of the Senate Select Committee on Small Business, 
is a study of the development of legislation in the general area of 
monopoly power and restrictive business practices in a selected group 
of foreign countries. Factual information concerning the administra- 
tion of these laws is presented, and brief notes concerning the attitudes 

of leading groups in these countries have been appended where suffi- 
cient information is available to make this useful. 

The study reveals that almost all important countries of the free 
world have adopted legislation of some form on this subject at one 
stage or another since the advent of the industrial revolution. As 
might be expected, the type of statutes as well as the degree of effective- 
ness of their provisions and of their administration has varied greatly 
from country to country. These factors are a function of a number of 
complex considerations, such as the type of government in the particu- 
lar country at the period in which legislation was adopted; its eco- 
nomic, social, and political aims; and the fundamental philosophy of 
the government and the people of a country toward the part the 
business community should play in the economic and political structure 
of the country. It is accordingly difficult to reach any generalizations 
as to the trend of development in the group of countries as a whole. 
It is possible, however, to trace several roughly defined periods of de- 
velopment of the regulation of business practices. 

The earliest expressions against monopolistic restraints occurred 
well prior to the industrial revolution. For ex: umple, from very early 
days the British common law ruled that contracts in restraint of trade 
were illegal and therefore unenforceable; and the Statute of Monop- 
olies in 1624 placed limits upon monopoly grants by the Crown, as a 
result of public resentment at a number of such grants relating to 
basic staples. 

Toward the end of the eighteenth century, a series of actions was 
taken against the restrictive activities of the guilds. These found their 
clearest expression in France in Turgot’s edict and ( ‘hapelier’s act at 
the time of the French Revolution. There developed about this time, 
also on the Continent, a move to include in the civil or criminal codes 
provisions comparable to the English common law. Article 419 of the 
French Penal Code, still the only legislation on the subject in that 
country, was adopted in 1810. At the time of its passage, it was 
directed primarily against speculation in and cornering of foodstuffs. 

Asa result of the industrial revolution, problems relating to monop- 
olistic business practices as we know them today, began to emerge. 
After the middle of the nineteenth century, when the modern cor ‘po- 
rate forms of business enterprise developed, transportation services 
became improved, markets broadened, and commercial activities in- 
creased in complexity, monopolistic concentrations on the part of 
private enterprise began to be a major problem requiring decisions of 
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public nag y. By the end of the nineteenth century, cartel practices 
had come to be employed quite widely in Europe, particularly in 
Germany. 

Public pressure in the 1880’s against monopolistic practices in the 
United States and Canada led to passage of legislation for their con- 
trol. However, in most countries a predominantly laissez-faire policy 
was pursued toward the practices of private business, with no basic 
legislation being adopted either in support of or against such restric- 
tive activities as prevailed. In France, for example, earlier statutes 
against guild restrictions, which could also be applied against cartel 
restraints, were weakened or repealed. 

Although prior to World War I the cartel movement had not be- 
come So pervasive as to relegate competitive forces in trade and indus- 
try to the background, attempts were made in the twenties to cartelize 
industry more thoroughly as a result of the industrial maladjustments 
following the war. This development found expression particularly 
in the form of agreements to set prices and limit production, of restric- 
tive trade associations, and informal “gentlemen’s agreements.” 

As a result, a general departure from the previously prevailing 
laissez-faire policy began. The statutes which have been adopted on 
the subject since that time have sometimes intended to further private 
restraints on trade and in other cases have been designed to set limits 
upon the extent to which these practices could go. 

In Western Europe, there emerged the doctrine of control of cartels 
and combines, that is, the doctrine that monopolistic abuses against the 
public interest could be restrained through a system of control while 
at the same time those restrictive arrangements which were believed 
to be favorable to the public interest could be encouraged. The Cartel 
Decree of 1923 in Germany, for example, was based on this general 
approach. The Norwegian Trust Control Act of 1926 gave the con- 
trol authorities the right to modify or dissolve collusive undert: takings. 
It was also the first law to incorporate the device of compulsory regis- 
tration of cartel agreements. 

In the depression period of the 1930’s, most governments turned 
toward the encouragement or enforcement of cartel agreements as one 
of many control devices to try to overcome the stultifying effects of 
business inactivity and unemployment. The Governments of Ger- 
many, Italy, and Japan all adopted statutes for compulsory carteliza. 
tion in this period. Many of the democracies also resorted directly or 
indirectly to this device in an attempt to counteract the economic in- 
stability brought on by the depression. For example, in Great Britain 
the Government encouraged industrial concentration in a number of 
industries. The Coal Mines Reorganization Act of 1930 was, in effect, 
practically a measure of compulsory cartelization, empowering the 
central mine organizations to establish limitations of output and prices 
for the entire industry. The United States National Industrial Re- 
covery Act (1933), although not a law for compulsory cartelization, 
had many of the effects of such a law. A number of the NRA codes, 
developed and approved by the Government, forbade a seller to mar- 
ket below an average cost for the industry ; others provided that entire 
industries must adhere to specified minimum prices under certain cir- 
cumstances. In 1935 Belgium passed legislation which provided for 
the extension of existing cartels to outsiders where deemed desirable. 
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Also in 1935, the Netherlands enacted a law which not only brought 
outsiders into existing cartels, but provided for the establishment of 
new cartels upon the request of the principal producers. 

Since World War II, the problems created by the existence of cartel 
and similar restraints on trade appear to be receiving greater atten- 
tion and increased recognition in many foreign countries, particularly 
in Western Europe, with an accompanying increase in the number of 
statutes adopted, or legislative proposals made, for the curbing of such 
practices. As in the 1920’s the doctrine being generally followed is 
that of controlling those practices which in the particular case are 
deemed to be contrary to the public interest, without any condemnation 
of cartel arrangements as such. Sweden adopted a statute in 1946 
providing for the registration of cartel agreements and investigation 
of their effects. The British Monopolies and Restrictive Practices Act 
of 1948 provides for investigation, and remedial action when found 
to be justified in the public interest. Legislation has also been adopted 
in Denmark and Austria and is under consideration in Belgium, 
France, Germany, Italy, and the Netherlands. While these develop- 
ments should not be overemphasized until the effectiveness of the meas- 
ures being taken can be accurately assessed, they mark a more wide- 
spread effort to deal with the abuses stemming from cartel restrictions 
than has previously been seen. 

The period since the war has also been marked by an effort to bring 
about for the first time cooperative international control of cartel 
practices. Negotiations have been instituted in ECOSOC looking to 
an intergovernmental agreement along these lines. In addition, the 
Schuman plan contains provisions designed to prevent cartel and 
monopolistic restraints in the Western European coal and steel in- 
dustries. 
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CHAPTER II. LEGISLATION AND ATTITUDES 


This chapter contains detailed studies of laws and their adminis- 
tration, legislative proposals, and the views of principal groups on 

sartel and “monopoly problems in some of the leading foreign coun- 
tries. For convenience, these studies are grouped under the headings 
of Western Europe, Scandinavia, the United Kingdom and the Brit- 
ish Commonwealth, Asia, and Latin America. While there are often 
wide variations in the laws and procedures of different countries in 
the same group, there is sufficient similarity in the basic principles 
followed by the countries in each group to make this arrangement 
desirable for comparative purposes. No attempt has been made to 
analyze past or present legislation in the countries which are members 
of the Soviet bloc. 

Information has been included on the practice of resale price main- 
tenance and legislation for its legalization or control where such in- 
formation is available. Significant developments on this subject are 
largely limited to Canada and the United Kingdom, with current 
proposals being made in France. It should be noted that, in those 
countries in which horizontal restraints on trade are fairly prevalent 
and where legislation controlling them is ineffective or absent, no 
legislation would be needed to per rmit vertical price fixing. It is un- 
doubtedly true, furthermore, that in some instances horizontal agree- 
ments on price, from manufacturer through retailer, are sufficiently 

rigid that resale price maintenance would be unnecessar y. 

Brief sections have been included in the studies on Germany and 
Japan describing the deconcentration and decartelization programs 
conducted under the occ upation in view of their influence on the cur- 
rent legislative developments in those countries. Since these pro- 
grams were not of local origin, however, full coverage of them in all 
their facets was felt to be outside the se ope of the 1 report, which is 
designed to give a picture of foreign indigenous legislation and local 
thinking on the subject. 

The sources for the country studies are, unless otherwise indicated, 

various reports from the overseas missions of the Department of State 
ad the Mutual Security Agency. 


or 








A. WESTERN EUROPE 
AUSTRIA ? 
DESCRIPTION OF RESTRAINTS ON COMPETITION 


The Austrian economy is characterized by an absence of free com- 
petition, caused in large part by the concentration of economic power. 
This concentration results from such factors as (a) the dominant in- 
fluence of a few firms in the principal areas of private industry; (6) 
the dominant position of the larger banks; (¢) a complex network of 
interlocking directorates by means of which a few leading groups 
control a large part of the private industrial economy ; and. (¢ 1) the 
nationalization of a major sector of industry. 

Competition is further prevented by the existence of what has been 
called a chamber state, that is, a politico-economic institutional frame- 
work through which economic policies are formulatéd by quasi-official 
bodies representing trade and industry, labor, and agriculture. Limi- 
tation of competition is further assisted by restrictions on trade entry. 
There exist, finally, hundreds of cartels in the form of agreements 
within groups of industrial and agricultural producers and distrib- 
utors to limit output, fix prices, and ‘divide markets. 

While about 90 percent of the Austrian trade and industrial units 
employ five or less persons, most goods are produced by a limited 
number of firms. In fact, about a third of all goods are produc ‘ed by 
industries dominated by a single firm. Another third of goods is pro- 
duced by from two to five entrepreneurs. A sixth of goods is produced 
by from 6 to 11 firms, and the remaining sixth is produced by 12 or 
more firms, In agriculture and forestry, about 2 percent of the pro- 
ducing units control 50 percent of the acreage. 

Austrian banks are almost wholly nationalized. The Government 
controls, in addition to the Austrian National Bank, 10 of 18 joint 
stock banks accounting for 94 percent of the share capital of the entire 
group. ‘The two largest of these banks exert a dominant influence 
over Austrian credit, an influence strengthened by an association of 
Austrian banks and bankers through which policies of the banking 
community are determined. This concentration of banking power 
creates a serious obstacle to the availability of credit; this obstacle 
is heightened by the wide affiliations of the leading banks with many 
cartelized industries through both stock ownership and interlocking 
directorates. One bank alone controls, among other interests, 20 per- 
cent or more of the share capital of all firms engaged in each of the 
following industries: Textiles, electricity, beverages, construction, 
and foodstuffs. 

Much of the Austrian economy is nominally owned or managed 
by the state. Prior to the end of World War I, Government monop- 





‘The material in this section is essentially a digest of information appearing in the 
Restraint of Competition in the Austrian Economy, Office of U. S. High Commissioner for 
Austria, dated December 1, 1951. 
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olies included salt, postal service, tobacco, telegraph, railroads and 
street railways, and telephone. After the liberation the principal 
banks and most heavy industries were nationalized, and former Ger- 
man enterprises in the three Western zones were placed in trusteeship 
under public administrators. Of the 372 joint stock companies in 
1949 with a total capitalization of 2,008 million schillings, some 203 
with a capitalization of 1,576 million schillings—that is, about 55 
percent—were under public management, If banks, insurance com- 
panies, and transportation activities are included, about 80 percent 
of corporate enterprise is government-controlled. Pa 

Virtually all industry is well organized through trade associations. 
The basic law under which these trade associations presently fune- 
tion is the Federal Act of July 24, 1946, which provides for the estab- 
lishment of trade associations and chambers of commerce at both the 
provincial and Federal levels... The chambers, in effect, are quasi- 
governmental agencies consisting of representatives of the trade as- 
sociations. Membership in both the chambers and trade associations 
is compulsory under the law. 

The functions of the provincial chambers of commerce are defined 
in the act (sec. 4, par. 2) as: 

(a) to render to officials and legislative bodies within their jurisdiction re- 
ports, advice, and recommendations concerning the needs of business enterprises 
as well as all economic activities affecting the control of labor relations, pro- 
tection of workers, social insurance, the labor market, housing, food supply, 
and education ; 

(b) to provide advice concerning the establishment and organization of publie 
institutions or agencies dealing with the development of the economy or educa- 
tional institutions having that objective; and 

(c) to cooperate in the fixing of prices for goods or services of every type 
through advice and recommendations. 

At the Federal level these same functions are performed by the 
Federal Chamber of Commerce. In addition, there are parallel cham- 
bers of labor and of agriculture. All legislation affecting the interests 
of trade associations must be submitted to these chambers for advisory 
opinions. No instance is known in which Parliament failed to ap- 
prove a bill agreed upon by all three or to enact one on which they 
could not agree. 

Through the trade association-chamber of commerce system, self- 
regulation of trade and industry is achieved. Each trade group 
is organized and operated under codes and conventions designed to 
minimize competition and pretect established enterprises. Uniform 
prices are fixed by the chambers of commerce for nearly all com- 
moclities. 

Under trade regulations (Gewerbeordnungen) extending back to 
1859, the grant of a trade license (Gewerbeschein) is a condition for 
doing business. These licenses are granted by local licensing au- 
thorities which are influenced by the trade associations and chambers 
of commerce. Under the act concerning denial of trade licenses, 
“the issuance of trade licenses is to be denied and the business to be 
forbidden or the concession to be refused when the conditions of 
competition in the immediate locality are unfavorably affected by the 
establishment of a business, in the opinion of the local trade author- 
ities.” 


2 The Austrian chamber of commerce system originated in 1848. 
* Untersagungsgesetz, Bundesgesetzblatt, 1934, No. 323. 
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The famous Launderette case is an example of the restrictive ap- 
plication which may be made of the trade regulations. In February 
1950 Kenn Rogers, an American, sought to establish a chain of auto- 
matic coin-operated washing machine shops in Vienna. Among the 
obstacles reported by the entrepreneur were: (a) disapproval of the 
original business-license application on the ground that since there 
were already 26 laundries or laundry pick-up stations in the area of 
the proposed installation, “unfavorable competitive conditions” within 
the meaning of the Untersagungsgesetz would result; (6) application 
of discriminatory telephone rates; (¢) grounds of public safety; (d) 
relocation of a sign over the firm’s door; (e) request for a full report 
to include a description of the machines, technical servicing details, 
details of accounts, ete.; (f) presence of an investigating commission, 
including a physician, inside the premises for several weeks to prevent 
the spread of pestilence; and (g) requirement that rubber gloves be 
worn by operators. This case attracted national American publicity ; 
several leading news journals, including Life magazine, devoted space 
to it. 

Considering the general nature of the Austrian economy, it is diffi- 
cult to speak of cartels in a manner that distinguishes them from the 
normal form of industrial organization. The following, however, is 
a list of significant Austrian industries in which agreements control- 
ling production and determining prices are believed to be particularly 
effective: Cement, building bounds, bricks, lime, gypsum, glass, clay, 
porcelain, magnesite, graphite, tale, carbide, enameled houseware, wire 
sables, beer, soda water, alcohol, vinegar, linoleum, matches, shoe pol- 
ish, oxygen and hydrogen gases, chemicals, rubber goods, soda and 
potash, fats and oils, soap, copper wire, light bulbs, radio, wood 
products, leather, shoes, paper and paper products, printing, news- 
paper publishing, and textiles. Monopolies exist in a number of other 
industries. 

LEGISLATION 


Austria has no extensive history of anticartel legislation. The 
cartel law of July 4, 1951, is the first legislation specifically intended 
to deal with the problem.* 

The rapid formation of cartels around the beginning of this century 
provoked some governmental concern. A parliamentary inquiry was 
initiated in 1907, but no action was taken. The rate of cartelization 
declined after World War I, but was given considerable impetus by 
the depression. In 1939 Austrian cartels were required to register. 
This was not, however, an anticartel move; on the contrary, the Ger- 
man cartel law and regulations applied after the Anschluss made the 
formation of certain cartels compulsory. The German law was super- 
seded by the cartel law of July 4, 1951. 

The 1951 cartel law also superseded two 1950 laws which might 
have been employed to check specific cartel abuses. These were the 
Price Control Act of 1950 (BGB No. 194) and the act of March 31, 
1950, against profiteering (BGB 1 No. 92). While both these measures 
authorized penalties to be imposed for charging excessive prices, 
neither was ever successfully invoked for this purpose. 


* For the complete text of this law, see appendix A, pp. 181-190. 
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The cartel law of July 4, 1951, was enacted after protracted nego- 
tiations between the two political parties which form the Government 
coalition—the Socialists and the People’s Party. When the law was 
considered by the Alhed Council for Austria (composed of repre- 
sentatives of the occupying powers) in August 1951, it was approv ed 
by the British and French elements and disapproved by the Soviet 
and United States elements. Since disapproval was not unanimous, 
the law became effective. 

The first paragraph of the act defines cartels as “combines of persons 
or associations of persons engaged in an economically independent 
enterprise which aim at effecting by binding agreements a regulation 
or limitation of competition, in particular, as regards production, 
sales, or prices.” This definition limits the potential effectiveness 
of the act in several ways. Outright monopolies, of which there are a 

significant number in Austria, are not encompassed. More important, 
agreements under which the contracting parties lose their independ- 
ence, for example, mergers, would not be subject to the law. 

The Austrian law does not prohibit cartels as such. It merely re- 
quires (par. 3) that “in order to be valid the cartel agreement or its 
modification and supplement shall be laid down in writing and entered 
into the cartel register.” The decision as to whether a given agree- 
ment may be entered in the register is to be made by a Cartel Com- 
mission on which trade and industry, agriculture, and labor are rep- 
resented. ‘There are a number of grounds upon which entry is to be 
refused, of which the most impor tant is the provision that “if, in a 
way not justified by the over-all economic conditions with due regard 
to the economic necessities of the enterprise, the agreement is apt 
(a) to increase the prices (consideration) for commodities or services 
covered by the agreement or to prevent their falling, or (b) to limit the 
production or sale of such commodities or the rendering of such serv- 
ices,” registration is not to be permitted (par. 12, subpar. 2, clause 5). 
Thus, in effec ‘t, an attempt will be made to distinguish bet w een “good” 
and “bad” cartels. 

Under the law, however, it will be difficult to prevent registration on 
the grounds specified. Price increases or output restriction are not 
per se cause for disqualification. It is only when, in the judgment of 
the Commission, these effects are to be achieved “in a way not justified 
by the over-all economic conditions” that entry is to be refused. More- 
over, paragraph 15 of the act provides that “the resolution passed by 
the Cartel Commission, by which the entry of a cartel agreement is 
refused for one of the reasons mentioned above, may only be passed 
with a majority of at least three-fourths of the votes; if no such 
majority can be attained, the entry shall be considered as not being 
refused.” The practical effect of ‘this provision is that without the 
consent of the chamber of commerce, in which most cartels are repre- 
sented, it will be virtually impossible to prevent the registration of a 
given cartel agreement. 

Specifically excepted from the provisions of the law (par. 2, subpar. 
2) are: agreements concerning foreign markets; agreements of credit 
institutions, buildings savings associations, or private insurance com- 
panies subject to control by. the Federal Ministry of Finance or the 
Ministry of Interior; agreements of transport undertakings which 
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are subject to control by the Ministry of Trade and Reconstruction or 
the Ministry of Transport and Nationalized Industries ; cooperatives ; 
and agreements affecting book, periodical, or music resale price. 
Exemption of credit institutions 1s perhaps the most important of 
these exceptions since it would permit the Creditanstalt (dominant 
Austrian bank) to enter into or continue restrictive agreements on 
behalf of its network of industrial concerns. Exemption of coopera- 
tives is also significant because of the controls over prices and distri- 
bution practices exercised by the highly organized farm cooperatives. 

The law also specifically provides that resale price maintenance 
agreements with respect to trade-marked goods are not to be considered 
in themselves “economically unjustified” (par. 12, subpar. 3). 

The penal provisions of the act are rather severe. Paragraph 24 
declares: 

Whosoever uses his position as partner, functionary, or an expressly or tacitly 

authorized agent of a cartel or of a partner to a cartel in a way not justifiable 
by the over-all economic conditions, taking into account the commercial necessi- 
ties in order (a) to increase the prices (considerations) of the commodities or 
services covered by the cartel agreement or to hinder their falling, or (b) to 
limit the production or the sale of such commodities or the rendering of such 
services, shall be guilty of a misdemeanor and shall, unless the punishable offense 
is threatened by a more severe penalty under this Federal law, be punished by 
imprisonment from three months to three years. Apart from the imprisonment a 
fine may be inflicted not exceeding 200,000 schillings and the dissolution of the 
cartel may be ordered. 
Attempting to implement a cartel agreement before it has been regis- 
tered (with the effects cited in par. 24) is made a crime for which the 
prescribed penalties are imprisonment from 1 to 5 years and a fine not 
exceeding 400,000 se hillings. 

The economic chambers which dominate the Austrian economy have 
an influential role in the administration of the act. It is provided 
(par. 7) that the members of the Cartel Commission (and also an ap- 
pellate “Superior Cartel Commission”) shall be appointed by the 
Federal President upon nomination by the Government from panels 
designated by the chambers. These bodies represent trade and indus- 
try, labor, and agriculture. The chambers are entitled to be repre- 
sented at all hearings which may take place (par. 15). Subgroups of 
the cartel commissions in which the actual decisions are made are to 
contain equal representation from the three groups (par. 14). Before 
instituting criminal proceedings under the law, the public prosecutor 
is required to consult the ¢ -hambers (par. 33). 

Neither the Socialist nor People’s Party (the dominant Austrian 
political parties which control the Cvecueent through a coalition ) 
has exhibited much enthusiasm concerning the new law. The Social- 
ists. who have long urged such a measure, do not seem sanguine as to its 
effectiveness. Failure of the Pt ople’s Party to offer serious opposition 
suggests that the party leadership is not much alarmed about the po- 
tential effects of the act. The bulk of the act is to be administered by 
the Minister of Justice, as advocated by the Socialists. This Ministry 
is Socialist-controlled, whereas the agency originally proposed to en- 
force the law, the Ministry of Trade and Reconstruction, 1s headed by 
a People’s Party appointee. 
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In disapproving the bill before the Allied Council, United States 
High Commissioner Donnelly remarked : 


After carefully studying this cartel law, I must state at the outset that I cannot 
give to it the support of the United States element. While it does provide for 
registry of cartels and thus recognizes their crucial effect upon the Austrian 
economy, | must express my extreme disappointment with the less-than-halfway 
measures proposed in the law for the abolition of those practices and commercial 
arrangements that, in my judgment, have interfered with Austrian economic 
recovery. * * * In the case of the law before us, the deficiencies outweigh 
its benefits. For this reason, I am unable to support the law. 


The Soviet High Commissioner, Lieutenant General Sviridov,® who 
also disapproved the law, stated that— 


The Austrian Government has introduced a law legalizing the existence of 
eartels and giving them wide ground for receiving excessive profits. This law 
on cartels tends toward an infringement of the standard of living of the popu- 
lation, 


The British High Commissioner, Sir Harold Saccia, did not object 
to the law, since it was, in his opinion, within the exclusive jurisdiction 
of the Austrian Government to enact such a measure. After all, Sir 
Harold observed: 


Six years have lapsed and nothing was done about cartels—is it very sensible 
to become so anxious now about them? After all, they exist. I also feel modest 
about our predecessors: If they had attached much importance to this matter, 
they would have acted before. This is an attempt by the Austrian Government 
to bring in some measure of improvement, and we should not prevent them in 
what we all agree to be a step in the right direction. 


The French representative shared the British view in general but 
observed that— 


The question before us is to note whether the Allied Council opposes the 
promulgation of this law. By doing so would we disband the regime of trusts 
already in existence in Austria? Lam not of this opinion. 


The Cartel Commission established under the act. of July 4, 1951, 
held its first meeting on February 20, 1952. . The Commission decided 
to initiate registration of cartels on a sector-by-sector basis. The 
following industries were directed to apply for registration in 14 
days: mining, iron processing, petroleum, earthenware and ceramic, 
glass, and chemicals. 

*The sincerity of the Seviet High Commissioner may be measured by the pol cies of 
Austrian companies under Soviet administration. The following quotation from Arbeiter 
Zeitung (August 8, 1951) is particularly revealing: 

“The glass factory in Brunn, which is under Soviet administration 
reported, a short while ago increased its prices up to 35 percent It could accomplish this 
price boost because it was until recently a monopoly which had no competition to fear. 
However, there now exists an Anstrian glass plant in Salzburg Despite the establishment 
of this potential compet tor, the USIA (Administration of Soviet-controlled Enterprises) 
has persuaded the Salzburg company to enter into a cartel with it. Now the Salzburg 
] under the same conditions as those governing the sale of glass 


has, as we have 


glass is to be obtained only 
from Brunn. * * * 

“The USIA has induced the wholesalers to sign a written agreement. In the first article 
of the agreement it is stated that the sellers concerned are subjecting themseives to the 
coutrol arrangement ‘in the interest of regulating market relations. 

“Article 4 of the agreement provides that sales prices, delivery, and payment terms will 
be subject to control. It is further declared that the sellers are obligated to sell imported 
g.ass for the same price as that charged for domestic glass. If, therefore, Austria imports 
vlass within the framework of its trade agreements at cheaper prices than the USIA 
demands, the wholesalers must nonetheless charge the higher prices specified by 
USIA % AM @ 

“The USIA must, of course, do something for the wholesalers in return for their subject- 
ing themselves to the communo-capitalist dictates. The USIA undertakes not to expand 
the number of ‘direct suppliers That is, only the few wholesalers who have signed the 
agreement may buy and sell USIA glass * * * The only competition which they have 
to fear is that from some six wholesale firms which are owned by USIA.” 


20173—52 2 
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ATTITUDES TOWARD RESTRICTIVE BUSINESS PRACTICES AND THEIR CONTROL 
Political Parties 


The Austrian Government is controlled by a coalition of two parties 
representing fundamentally different viewpoints—the People’s Party, 
which represents largely agricultural and business interests, and the 
Socialist Party, which draws its strength chiefly from labor. 

Nationalization constitutes one of the important issues between the 
two parties. The process of nationalization has been carried much 
further in Austria than in any other Western European country. The 
pressure for such action originated with the Sadiatate; although con- 
servative support was not altogether lacking. There is strong re- 
sistance to new encroachments on the already much diminished pri- 
vately owned sector of the economy. 

The People’s Party opposed the passage of the law for the regulation 
of cartels, finally agreeing only to a text which the Socialists regarded 
as ineffective. 

A Socialist editorial (Arbeiter Zeitung, July 1951) stated that the 
best solution to the cartel problem “would be simply to prohibit all 
cartels; however, agreements among entrepreneurs or their associa- 
tions concerning the regulation of production, distribution, and prices 
are so much a part of the capitalistic economic system that there are 
only two practical possibilities for eliminating them: abolishing the 
capitalistic regime or nationalizing certain economic sectors within a 
basically capitalistic society—in which case the state regulates the 
market.” The chief virtue of the new cartel law in the Socialist view 
was that, in compelling all cartels to be registered, they were forced 
to cease conducting their activities in darkness and to come out into 
the light of day. 

Somewhat later (August 22, 1951) the Arbeiter Zeitung, in com- 
menting on the vote of the United States High Commissioner against 
the Austrian cartel law, said: 


The words of the American High Commissioner must also be understood in 
this sense: The Marshall aid which is granted Austria should not only accelerate 
economie reconstruction ; according to the intent of the donors, it should also in- 
crease industrial and agricultural production so that the people may be able to 
consume more and to live at a higher standard. This goal is, however, en- 
dangered by the fact that Austria, to a perhaps unparalleled extent, is infested 
by organizations of a corporative and guild nature—organizations which pre- 
sume to regulate the sales markets in the sense of the ill-famed old style Vienna 
cab drivers ideology : small turn-over, large profits. * * * 

There are industry cartels here as everywhere. * * * But, in addition, 
Austria has specialties of its own which can hardly be found elsewhere. These 
are associations, guilds, voluntary employers’ organizations and chambers, the 
number of which goes into the hundreds, organized vertically, with a municipal, 
provincial, and Federal hierarchy—and this immense pyramid which over- 
shadows the entire economic life is crowned by the Chamber of Commerce or 
Federal Chamber of Trade Economy which has, for quite some time, no longer 
been merely a qualified representative of interests, but is a state within the state. 
All these organizations are ruled by an unimaginable cliquish mentality. They 
try to protect themselves against new ideas, new blood, any undesired competi- 
tion, by the notorious law concerning denial of trade licenses, a law which simply 
cannot be explained to a foreigner because it does not lie within the sphere of 
imagination of the twentieth century economist, 
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Das Kleine Volksblatt rebutted for the People’s Party (August 
24, 1951) as follows: 


Disregarding the fact that problems are concerned which can only be cor- 
rectly judged with great knowledge of the situation and in no wise by dema- 
gogism, the Socialist central organ makes use of this topic for party political 
propaganda. It suddenly glorifies free economy, admires the efforts of many 
American business people and industrialists to furnish goods in better quality 
and at lower prices than their competitors, which fact proved to be a strong 
impulse towards increases of productivity, lowering of production costs and 
prices, and hence to a constant raise of the standard of living of the American 
people. It very much looks as if the Socialist Party had suddenly become the 
party of free economy which it has to defend against the practices of the Aus- 
trian cartelists and capitalists. Considering these facts, it appears necessary 
to demonstrate the true part of socialism in economic development in the course 
of the latter decades. Was it not the Socialists who became the arch-enemy of all 
free economy and all true competition by their nationalization program? Does 
that outcome of nationalization not prove that the latter brought about carteliza- 
tion of the nationalized domain of the economy? No later than 1946 the present 
Minister for Transport and Nationalized Industries, Ing Waldbrunner, stated 
that the steel and iron works in Austria must be combined into a sole enormous 
organization : that this should equally be carried through in the electric industry, 
whereby, as a matter of course, competition which until then was still existing 
to a certain degree has been eliminated. 

The Socialists like to participate in cartels if they profit therefrom; and they 
are all for them if only they and their politics benefit. 


The People’s Party is, of course, sympathetic to the chamber-state 
organization which exists in Austria. On October 5, 1951, the chair- 
man of that party, Julius Raab, at a conference of guild masters, de- 
clared : 


The middle classes realize the fact that more than ever they are dependent on 
themselves in their struggle for existence and that the best guaranty for the 
future lies in the compactness of the chamber organization. The more small 
organizations are retained, the stronger the power and resistance will be against 
the dark powers of destruction of human freedom and dignity.” 


While the Socialist Party generally takes a contrary view, there is 
nonetheless some difference of opinion within it as to the desirability 
of chamber-state organizations. Dr. Bruno Pitterman, a leading 
Socialist member of Parliament, wrote in Die Zukunft (December, 
1950): 


Every intervention of the chambers into administration or legislation signifies 
a subversion of the public will. The Chambers of Commerce and Agriculture, 
which were constituted on the basis of indirect elections, are today not demo- 
cratic, but authoritarian components of public life. It is the plan of the re- 
actionaries to entrust these authoritarian institutions with increasing public 
influence at the expense of democracy. This objective, however, will be re- 
sisted by the Socialist Party and by Socialist members in nonpolitical organiza- 
tions with greater decisiveness and tenacity than ever before. 


Pitterman’s indictment did not remain unanswered, even by the 
members of his own party. Thus Stephen Wirlandner, a leading 
Labor-Socialist economic expert, wrote in the January 1951 issue of 
the same journal: 


In order to be able to reach compromise decisions in the politico-economic 
area, a specialized expertise is frequently required. Indeed, the more influence 
the government exercises on the economy, the more extensive must be the 
gathering and analysis of facts if an appropriate solution is to be found to a 
given problem. 


®* Neuve Wiener Tageszeitung, October 5, 1951. 
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Industry 

A favorable attitude toward restrictive business practices is widely 
held by Austrian industrialists and businessmen. The General Sec- 
retary of the Federal Chamber of Commerce, Dr. Franz Korinek, 
wrote an article entitled “The Chambers—A Danger for Democ- 
racy?” which was published in Neue Wiener Tageszeitung on Febru- 
ary 14, 1951. In his justification of the chambers, Korinek asserted 
that: 

Neither legislators nor administrative officials of the Government possess the 
expert knowledge which is necessary to the enactment of adequate legislation 
or to the making of sound administrative decisions. For that reason, directly 
after the revolutionary year 1848 the Chambers of Commerce were established 
and made responsible for making recommendations respecting proposed politico- 
economic measures. This was and is a thankless task since the adoption of a 
position in view of the diversity of economic interests requires a difficult re- 
conciliation of viewpoints. Special interests must not prevail. This would 
jeopardize a progressive economic development, indeed, the very existence of 
the state. 

An article in Der Oesterreichische Volkswirt for March 21, 1952, 
presumably expressing the businessman’s point of view, states that 
although there undoubtedly lies in cartels a danger that economic 
power ‘will be misused, nevertheless, this should not lead to a general 
denial of the positive functions of economic associations. The state, 
the article continued, should not assume economic functions foreign to 
it, but should limit its interference to those marginal cases which 

cannot be dealt with by the self-regulating economic organization, a 
one-sided interference on the part of F the state would in no w ay advance 
the announced goal of optimum competition in production and the 
maintenance of private business initiative. 

There are, however, some businessmen who feel keenly the stifling 
effects of restrictions and would prefer the opportunities of a freer 
economy. For the most part, however, they find it necessary to go 
along with the established regime and are not vocal in their opposi- 
tion. 


Labor 


The point of view of Austrian labor is directed more toward hold- 
ing down the cost of living than toward the attainment of a system of 
economic liberalism. The trade unions have been assured by econ- 
omists such as Dr. Stephan Wirlandner, speaking before the Trade 
Union Congress in October 1951, that: “In Austria private enterprise 
exists, but no competition. Free competition plays a role only in the 
textbooks of the liberal economists. If one wants to characterize 
economic relationships in Austria, one must speak of a regulated. 
private enterprise system.” The issue before the trade unions is the 
control of this system. 

On various occasions Austrian labor has announced a determination 
to fight the cartels as a part of its program for the attainment of 
economic equality. The Secretary-General of the Trade Union Fed- 
eration, Anton Prokse ‘h, ina contribution to the trade unions calendar 
for 1950, stated that: “The fight against every kind of cartel must be 
increased. The plan of the capitalists is clever—publie economic 
vuntrols are to be removed and in their place associations of producers 
and businessmen are to be established to represent their joint interest 
against the consumers.” 
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This fight against the cartels, insofar as it is more than a matter of 
‘words, should not be regarded as a battle for economic freedom. ‘The 
emphasis of the trade unions is an economy regulated by the Gov- 
ernment with the view to maintaining full employment and high real 
wages; it is not on the development of a free competitive market. 
Cooperatives 

Cooperatives among agricultural producers are numerous in Aus- 
tria in the fields of credit, production, and marketing. The 1950 
annual report of the General Union of Agricultural Cooperatives 
complains of opposition to the cooperatives on the part of business 
groups, due to fear of competition. During the year previous, it 
was asserted, it was difficult for a cooperative to obtain a trade license. 
This was especially true of cooperative repair shops for agricultural 
machines. The farmers’ cooperatives, therefore, were in favor of 
measures to eliminate the act relating to the denial of trade licenses. 


BELGIUM 


INTRODUCTION 


Industrial federations form the principal basis of the strong ties 
that exist among individual Belgian firms. Practically every indus- 
try has its federation, and these organizations themselves are brought 
together in a “Federation of Belgian Industries.” which claims to 
comprehend 40,000 firms representing practically the total productive 
forces in Belgium. 

The “Federation of Belgian Industries” performs a role of “pro- 
tecting the interest of n: ational production and of all persons in any 
way concerned with it.” The Federation is a powerful advocate of 
the cartel-type industrial organization which is a common character- 
istic of its member industries. 

The individual industry federations and related industry organ- 
izations in Belgium typically serve as media for the control and allo- 
cation of production and the determination of prices. Many of these 
organizations are empowered to make internal regulations of the 
industry that are binding upon the members. Joint sales companies 
often serve as a means for the allocation of either foreign or domestic 
sales or both. 

Another significant feature of the Belgian economy is the position 
of a small number of banks, which through holding companies dom- 
inate most of the heavy industries such as steel, cement, heavy chem- 
icals, glass, and nonferrous metals. The coal industry is almost 
completely controlled by two banks and a steel company. 


LEGISLATION 
Present le gislation 

Existing Belgian legislation is favorable to the formation of ear- 
tels and imposes but few limits on their operation. 

Of basic importance is a law enacted in 19217 to guarantee freedom 
of association in all fields of activity. It declares that no one m: iy be 
required to join an association or remain outside one. Once having 
joined, a member must obey its rules and the decisions and sanctions 


Law of May 24, 1921 (Codes Belges (Servais)), p. 1447. 
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taken thereunder. The law imposes no limits on the scope of action 
an association may take or on the extent to which members may be 
required to abide by decisions reached. It does provide that a mem- 
ber may withdraw in accordance with the rules of the association and 
that this right cannot be violated, but it does not define what these 
rules of withdrawal must be. 

Only in its provisions guaranteeing freedom to remain outside of 
an association does the law contain any features that might deter cartel 
formation. These provisions specify penalties for forcing anyone to 
join an association by threats or violence or for “wickedly” making 
a contract of work or services conditional on the affiliation or non- 
affiliation of anyone with an association. 

These guaranties of freedom to remain independent if one chooses 
were however partly negated by a law of 1935.8 This decree permits 
any industrial association to request the Government to extend to 
others in the same branch of industry the same regulations which the 
members of the association have freely accepted. Such regulations 
may concern production, distribution, sale, and exportation or impor- 
tation of a commodity or commodities. To secure such action the 
association must prove (1) that extension of the obligation to the 
entire industry is in the “general welfare” and (2) that the obligation 
is voluntarily assumed by “an indisputable majority” of the interests 
in such industry. If the association’s request is opposed by inde- 
pendent producers, the dispute is referred to a Conseil du Contentieux 
Economique (Council for Disputed Economic Claims) established for 
the purpose. Should the Conseil reach a decision favorable to the inde- 
pendent producers, the Government must reject the association’s re- 
quest ; the Government may also reject in its discretion a decision that 
is favorable to the association. 

This legislation not only results in preventing any company in an 
industry to which it has been applied from acting independently, but 
also may prevent new firms from entering the industry. If the obliga- 
tions extended by the Government to the entire industry include limi- 
tations on the number of plants in an industry, their capacity, or a 
restriction on imports or exports, a new producer may enter the in- 
dustry only after obtaining a special authorization in addition to 
those required by other legislation. 

While this decree was promulgated during the depression, it re- 
mains in full effect, and associations can continue to request its appli- 
sation to industries not previously covered. More important, however, 
is the fact that the decree contains no provision by which the Govern- 
ment may remedy abuses resulting from the application of the decree 
to an industry once it has been applied. On the other hand, it is 
understood that the law has been applied only to a relatively small 
number of industries, including rubber, flasks and bottles, drawn wire, 
nails, and bolts. 

The only significant legislation that tends to afford the Government 
means of checking abuses of cartels is contained in laws relating to 
speculation and prices. A law of 1924 ° provides punishment for those 
who by fraudulent or other means do or attempt to effect or maintain 
increases or decreases in the prices of commodities, merchandise, se- 
curities, or government stocks or securities. Punishment is also pro- 


8 Decree Law 62 of January 13. 1935. 
® Codes Belges (Servais), p. 1921. 
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vided for voluntarily carrying out or maintaining “abnormal” 
increases or declines in such prices either through restrictions or 
agreements intended to establish minimum or maximum sales prices, 
or by restrictions on the production or free movement of commodities. 
Another law, enacted in 1945, provides that, in the absence of any 
regulation establishing a maximum price, no price higher than the 
“normal” price may be charged. Courts and tribunals, which are the 
final judges of normality, are required to take into account questions 


of profits earned, the state of the market, and production and other 
costs. 


Proposed legislation 

A bill dealing with abuses of economic power is now under con- 
sideration in Belgium. This bill does not condemn trusts or cartels 
as such. Rather it is based on the economic philosophy that trusts 
and cartels are not undesirable in themselves but that their abuses of 
power should be checked. 

The bill defines preponderant economic power as the power “de facto 
or de jure by any natural or judicial person acting independently, or 
by a group of pareons acting in concert, to exercise a preponderant 
influence over the supply to the market, the price, or the quality of a 
given commodity or service.” 

Under the proposed legislation the Conseil du Contentieux Econo- 
mique would be empowered to hear complaints by a member of any 
entente (i. e., cartel, association, agreements, etc.) who believes that 
his essential economic interests have been seriously damaged by any 
measure taken by the entente. The complaints would not be heard, 
however, if the measures had been specifically provided for at the time 
the complainant entered the entente. The Conseil would determine 
whether the complaint was justified and its publicly expressed opinion 
would determine whether the complainant could take legal action 
against the entente to free himself from the disputed measures or 
from the entente without being subject to punitive measures. In 
reaching its decision the Conseil would take into consideration the 
general interest as well as the “legitimate interests” of the entente and 
the complainant. If the complainant and the entente should not fol- 
low the opinion of the Conseil within 30 days, the complainant could 
bring his case before the Commercial Court. 

The bill further provides that “no one may, by means of the prepon- 
derant economic power he holds, resort directly without legitimate 
reason to practices which seriously curtail the economic freedom of 
producers, distributors, or consumers on the market of a given com- 
modity or service.” Upon the presentation of the decision of the 
Conseil, requested in accordance with the procedure described above, 
the President of the Commercial Tribunal of the place where the 
plaintiff resides may, at the request of the interested parties, of one 
of them, or at the request of a professional group to which they belong, 
order the suspension of the acts quoted above. 

The proposed bill also gives the Conseil the authority to conduct 
investigations of abuses of economic power that may be contrary to the 
public welfare. Such investigations may be instituted on its own ini- 
tiative or on request of the Minister of Economic Affairs. For pur- 
poses of action initiated by the Conseil, misuse of preponderant eco- 





% Decree Law of January 22, 1945. 
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nomic power is defined to exist “when one or several private individ- 


uals, holding the preponderant economie power hinder, destroy or 


restrain without legitimate reason the normal play of competition by 
maneuvers or decisions which bring them unjustified economic advan- 
tages.” Following such investigations the Conseil may further, tak- 
ing into account the legitimate interests of the holders of preponderant 
economic power and the persons injured-thereby as well as the general 
interest, issue a decision on the misuse. This decision may designate 
the persons responsible and propose measures for its discontinuance, 
If the misuse is not then brought to an end or if the Conseil determines 
that there is no misuse, the Gover nment may br ing suit in the Court of 
Appeals. The court would then order, if proper, the discontinuance 
of the abuse. The court may also take additional action if the party 
responsible is a judicial person that has been the object of an earlier 

order for cessation of misuse rendered within a 10-year period prior to 
the pending case; specifically, it could then prohibit the judicial per- 
son from merging with another or naming as administrator a person 
holding a position of administrator or manager in a competitive 
company. 

The proposed bill also contains a provision permitting the Conseil 
to investigate practices of government-owned enterprises; in such 
cases any findings of abuses are to be transmitted to the Minister for 
Economic Affairs and to the authority exercising state trusteeship. 

Still another section of the bill prov ides for cooperation by Belgium 
in the supervision of preponderant economic power in international 
trade. The Conseil is empowered to investigate the participation of 
Belgium firms, designate the Belgian collaborators, and recommend 
cessation of misuse. Court action may be taken to order such cessa- 
tion. 

Violations of court orders made under the various provisions of 
this law are punishable by fines and imprisonment, ranging, for 
various offenses, from 26 franes to 2,000,000 franes and from a few 
days to 2 years imprisonment. 

This bill has been approved in principle by the Council of Ministers. 
At present it is being considered by the Conseil Central de Economie, 
which will prepare a report thereon for the use of the Ministry of 
Economic Affairs and the Government as a whole. 


ATTITUDES TOWARD RESTRICTIVE BUSINESS PRACTICES AND THEIR CONTROL 


Political partie & 


The Catholic Party controls the Belgian Government through very 
narrow majorities in both houses of Parliament. Within the Catholic 
Party attitudes vary widely with respect to economic policies. At 
the right are the conservative elements, favorable to big business in- 
terests and strong advocates of freedom from government control. 
The only real distine tion between this group and its counter rpart in the 
Liberal Party is the issue with respect to clericalism. The Catholic 
Center takes a moderate position regarding state intervention in 
economic affairs. The left-wing group within the party is composed 
for the most part of Catholic labor: its attitude toward business 
enterprise is similar to that of the Soc ‘ialists. In general, the Catholic 


Party 
priva 
Th 
of th 
Gove 
ment 
the i 
Th 
inter 
stron 
Libe: 
wing 
(rove 
Tl 
line’ 
ily s 
Indi 
Tl 
cont 
nom 
nati 
indu 
econ 
but 
The 
qian 
ind 
coul 
A 
that 
dust 
U 
ame 
reg: 
mos 
tha 
pos 
der 
A 
exp 
rep 
me 
titi 
7 
tha 
of 
Be 
def 
alt 
lat 
. 


Be 








FOREIGN LEGISLATION CONCERNING MONOPOLY 19 


Party favors government intervention in business affairs only when 
private initiative has proven inadequate. 

The Socialist Party, second in importance with nearly 40 percent 
of the seats in Parliament, has strong labor support. It favors wide 
Government control in economic affairs and is critical of the Govern- 
ment for its policy of economic liberalism which, it declares, ignores 
the interests of the workers and benefits only the propertied classes. 

The Liberal Party, a poor third in size, represents the big business 
interests, the well-to-do middle classes, and professional people. It 
strongly advocates free enterprise. A powerful element within the 
Liberal Party still favors a laissez-faire policy. A more progressive 
wing admits the desir ability of some intervention on the part of the 
Government in the economic sphere. 

The Communist Party, with very few seats, follows the Moscow 
line with respect to economic policy. Its influence has declined stead- 
ily since liberation. 

Industry 


The attitude of the Belgian business community is based on the 
contention that Belgium depends so completely on its exports for eco- 
nomic survival that production and marketing agreements on the 
national and international levels are absolutely essential. Belgian 
industrialists point out that the American anticartel position may be 
economically feasible for a country possessing a vast unified market, 
but such a position on the part of Belgium is completely unrealistic. 
The economic and political divisions of Europe complicate the Bel- 
gian problem of exports and, therefore, it is asserted, require Belgian 
industrialists to establish ententes with industrialists of neighboring 
countries to escape tariff and quota discriminations against them. 

An advantage claimed for cartels frequently heard in Belgium is 
that they have led to asiabaubicih by firms within a particular in- 
dustry and to more efficient production of a given commodity. 

Underlying the favorable attitude toward cartels which exists 
among Belgia an businessmen is their own reaction against what they 
regard as governmental interference in free enterprise. Although 
most admit that the existence of cartels can lead to abuses, they feel 
that abuses are not inevitable in a cartel organization, and that the 
possibility of their arising is outweighed by the advantages to be 
derived from cartels, not only to the industry but to the nation. 

A notable exception to the majority business point of view was that 
expressed by the Kreditbank, in its annual report June 16,1951. The 
report attacked on both theoretical and practical grounds the argu- 
ments in favor of cartels and argued for a system of “workable compe- 
tition” which, however, it did not define at length. 

The attitude of Belgian industry is shown in such statements as 
that which appeared in the February 29 issue of VITA, the bulletin 
of the Confederation de Alimentation Belge, criticizing the proposed 
Belgian anticartel legislation because of the absence of a satisfactory 
definition of those abuses which would subject an offender to the pen- 
alties of law. The statement contends also that the proposed legis- 
lation leaves too much latitude to the administrative authority. 

Similarly a leading editorial in the bulletin of the Federation of 
Belgian Industries, October 3, 1951, calls for strictly, objective neu- 
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trality on the part of the public authority toward what legislative 


proposals term “preponderant economic power.” It states that ac- 
tions of business combinations should be. subject to judicial control 
rather than to interference by law with the organizational structure. 
The statement admitted that there have been bad car tels, but insisted 
on the existence of counterbalancing advantages. 

In the November 10, 1951, issue of AGEFI, a business periodical, 
an article by Professor Baudhuin repeats the argument of the Federa- 
tion of Coal Associations that Belgium would suffer irreparable dam- 
age from the removal of the protective devices which have hitherto 
sheltered the coal industry. 


Labor 


The Belgian non-Communist trade unions, both Christian and So- 
cialist, have indicated their approval in principle of the liberalization 
of international trade and of economic integration. Both favor reg- 
ulation of big business; both are vaguely hostile to business combi- 
nations and cartels; both are interested primarily in higher wages 
and better working conditions for their members and have not given 
much attention to the bearing of cartel practices upon these objectives. 
They have been closely associated with the Trade Union Advisory 
Committee of ERP and the International Confederation of Free 
Trade Unions in negotiations respecting the interests of labor under 
the Schuman plan. However, they considered it necessary to proceed 
with caution because of the unemployment which has persisted in 
Belgium for the past 3 years. The Belgian Federation of Labor 
(FGTB), which was one of the first Belgian organizations to declare 
for the Schuman plan, indicated that its support was based upon two 
conditions, first, that the new coal and steel community must have no 
relationship to the prewar cartels of employers, and second, that 
unions must be associated with the various institutions to be set up 
under the plan. The position of the Christian Federation of Labor 
(CSC) was similar. 

FRANCE 


INTRODUCTION 


There are in France few large industrial firms in a monopoly or 
nonmonopoly position. There has, however, been a trend to the 
uniting of business firms in coopers ative agreements or associations. 
This “comptoir” system of doing business often involves restrictions 
on the right of the individual firm to take independent action as to 
prices, quantity and type of production, and areas of sale. The comp- 
toir system received considerable added impetus in the war period, 
particularly from the advent of compulsory cartelization in many 
fields under the German occupation. 


LEGISLATION 


At the present time, there is no legislation in existence in France 
directly relating to restrictive business practices which can be effec- 
tively employed to control or eliminate such practices. A number of 
legislative proposals have been advanced, particularly since the war, 
but none has as yet been adopted. The Penal Code contains an article 
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a 


the wording of which would permit its employment for this purpose 
but court interpretations have rendered it largely ineffective. 


Early legislation ® 


Action was taken in France as early as the end of the eighteenth 
century against restraints of trade. Turgot’s Edict in 1776 and several 
pieces of legislation in 1791, particularly Chapelier’s Act, were 
directed against the guild system of doing business. The purpose of 
these steps was to remove the guild restr ictions on entr y into business 
and the detailed restraints placed on production and marketing by 
the guilds. Chapelier’s Act ™ prohibited all agreements and even meet- 
ings of individuals of the same profession, craft, or industry to discuss 
common interests, as being “unconstitutional and contrary to liberty 
and to the Declaration of the Rights of Men.” 

Article 419 of Penal Code 

The provisions of the Penal Code on the subject, contained in 
article 419, were first enacted in 1810. As amended in 1926, this article 
reads : 

All persons— 

(1) Who, by wrongful or calumnious reports deliberately disseminated 
among the public, by market bids made for the purpose of upsetting quota- 
tions, by offering better prices than those asked by the sellers, or by any 
fraudulent means or devices whatsoever ; 

(2) Or who by exercising or attempting to exercise, either by individual 
or collective action, any influence on the market for the purpose of acquiring 
profit other than that derived from the natural operation of the law of supply 
and demand; directly or through a third person promote or attempt to pro- 
mote an artificial rise or fall in the prices of foodstuffs and other commodi- 
ties or negotiable securities, either public or private; shall be punished with 
a term of imprisonment varying from two months to two years and a fine 
varying from 2,000 to 100,000 frances. The Court may also forbid the offender 
to reside in a certain place for not less than two and not more than five years. 

Article 419 was originally enacted chiefly to deal with the problem of 
the corner ing of commodities, partic ‘ularly of foodstuffs. At that time, 
of course, the cartel problem as such did not exist. The original word- 
ing of article 419 was sufficiently broad to condemn all agreements in 
restr aint of trade as we know them in the United States. However, 
toward the end of the nineteenth century when cartel restrictions had 
developed to a significant degree, the courts developed interpretations 
of the article which lar gely emasculated its effectiveness. The original 
wording of the article had condemned sales at prices above (or below) 
those “determined by natural and free commercial competition.” The 
courts, however, developed an interpretation of this wording which 
enabled them in effect to distinguish between “good” and “bad” cartels. 
It became necessary to show ina spec ific case that the prevailing price 
was not a “natural” or “normal” one. The test used for this purpose 
was W hether the seller charging the particular price was earning more 
than a “normal” profit—an ambiguous criterion at best. The ‘result, 
of course, was to rule out any action against most restrictive agree- 
ments. 

The development of this court interpretation coincided with the 
growth of industrialization in France in the latter part of the nine- 

The principal source for this section is Temporary National Economic Committee. 
TNEC Monograph No. 40, Regulation of Economic Activities in Foreign Countries, Wash- 


ington (1941), hereafter cited as TNEC Monograph No. 40. 
" Repealed in 1884. 
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teenth century and was apparently particularly influenced by the fears 
of the effect on French mdustry of the growth of industrial con- 
centration in other countries in the same period. As one French 
writer, Rene Garraud, expressed it : 

Industrial concentration is a vital question for the life of France. Con- 
fronted with Germany which has total concentration, the United States which 
is taking great steps in this direction and Great Britain which follows the same 


route, French decentralized industry must perish under the influence of giant 
international combinations. 


France should have one of the first places on the world market. France can 
never gain this place unless its producers combine and find a way to defend 
their market against the influence of foreign countries. 

The 1926 revision of article 419 reflected this judicial interpretation. 
The intent of the Government on this score was clear. M. Bokanouski, 
Secretary of Commerce, addressed the Senate as follows: 

The difference established by the courts between good cartels and the others, 
is the difference in motives. * * * The draft which is submitted to you 
makes a clear distinction between tortious understandings of merchants, as de- 
fined by article 419, those agreements which regulate competition in order to 
get harmony between the different needs of the market and those understand- 
ings which consider only the normal relations between production and con- 
sumption and try to attain this normal relation, the stabilization of the market 
and employment. This last group avoids overproduction and protects our na- 
tional interest against cartels established abroad. 

It is reported that up to 1950 only three cases had been brought un- 
der the 1926 act, and these all dealt with speculative activities. 

While, therefore, the wording of article 419, even in its modern 
form, is in itself sufficiently broad to be interpreted as a condemnation 
of many types of restrictive business practices, there is no likelihood 
that it will be employed for this purpose. That this is true is made 
clear by the following statement accompanying a draft law regarding 
the control of cartels, introduced by the Government in 1950: 


This article [419] deals essentially with illegal speculation. It is meant to 
repress fraudulent actions. However, certain practices voluntarily restricting 
free competition, prejudicial as they may be to the public good, are not of 
a fraudulent nature. Moreover, a practice such as the private determination 
of fixed sales or buying prices does not constitute a violation of article 419, 
nor does the refusal to sell, or selling only at a certain price, or allocating 
clients, or market sharing, or centralizing sales and purchases, or establishing 
production quotas, or limiting productive capacity. 

* * * It has several times been emphasized that article 419 is no longer 
adapted to the requirements of a modern economy, in particular with regard 
to practices commonly followed by certain enterprises of a monopoly nature 
and by trade associations.” 

Legislation between wars 


Legislative proposals made by the Government between the two 
wars apparently reflected a shift in official policy toward favoring 
cartelization, either as a weapon in international trade or as a device 
for maintaining stability in the economy. The most important of 
these bills, introduced in 1935 and passed by the Chamber of Deputies 
but not by the Senate, would have provided for compulsory carteliza- 
tion under Government regulation. Earlier proposals, in 1923 and 


1932, embodied registration : of cartel agreemenis in a form unlikely to 
produce effective action against them. 





#2 Expose des Motifs, bill No. 9951, National Assembly, May 12, 1950. 
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In addition, a number of laws for cartel-like regulation of particu- 
iar industries were adoptea in this period. For example, a decree law 
of 1935 provided for the compulsory cartelization of the silk industry. 
In 1936, a law was passed prohibiting for 2 years, without permission 
of the Government, opening of new shoe factories or expansion or 
transferral of existing machinery. In addition, all shops opened after 
a certain date were ordered closed down. In 1937, a decree law was 
issued dealing with the relationship of French metropolitan and 
colonial] producers. Cartel arrangements between such producers 
were recommended, and could be made compulsory, in order to reduce 
the competition with French producers created by cheap labor pro- 
duction in the colonial areas. 

Since 1928, the French petroleum industry has been more or less 
continuously cartelized under Government mandate derived from a 
law passed in that year. The stimulus for the law came from a price 
war in the French market between subsidiaries of. foreign companies 
and French distributors. Through a complicated series of measures, 
including allocation of imports and the formation of so-called soli- 
darity agreements among the firms in the industry, refining and sales 
quotas have been established over the whole range of petroleum prod- 
ucts.’’ The basic purpose of these arrangements appear to have been 
in large part to protect French petroleum interests, in which the 
Government has a share of ownership, from the competition of the 
large foreign-owned oil companies. 


LEGISLATIVE PROPOSALS SINCE WAR 


There has been a greatly increased interest in France in the subject 
of legislation on restrictive practices since the war, especially in 
Government circles. There appear to be a number of different reasons 
for this development, including the increase of restrictionism which 
developed out of the corporative compulsory-cartelization era of the 
German occupation, the influence of the European recovery program 
and its emphasis on increased productivity, and the added cost to 

public projects and nationalized industries resulting from restrictive 
se actices. The most important factor at present is undoubtedly the 
inflationary pressure caused by the defense program and the need for 
taking all possible steps, including the outlawing of price-fixing agree- 
ments, to combat this pressure. 

While a number of bills have been proposed and several have been 
given serious consideration in committees of the National Assembly, 
none has as yet been acted upon. This lack of action is partly ac 
counted for by the frequent changes in government in France since 
the war and in part by public apathy and lack of any uniformity of 
opinion in the Government or the Assembly as to the most desirable 
type of measure. 

The bills which have so far been considered vary somewhat as 
to effectiveness and type of procedure to be followed, but all have 
been largely patterned on the idea of distinguishing between good 
and bad cartels. 

The principal bills which have been proposed and developments 
related to them are described below.'* 

Petroleum and the Antitrust Bill, Journal des Carburants, January 5, 1950. 

a In addition to bills actually introduced in the Assembly, a number of propossls have 


heen made by various grouns, both within and outside the Government, ranging all the way 
from action closely paralleling the United States antitrust laws to compulsory cartelization. 
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Bidault bill 


The only bill on this subject put forward by the Government since 
the war was introduced in the Assembly by ‘the Bidault Cabinet in 
May 1950." It represented a compromise among various proposals 
advanced by the Economic Ministry and the Monnet plan which had 
been worked out over the preceding year or so. The essential features 
of this bill were as follows: 

(1) Private agreements (ententes) which contribute to improving 
conditions of production or distribution for the public good could be 
freely concluded 

(2) A “Superior Entente Council” would be established, consisting 
of seven persons—a president and three members from administra 
tive and judicial bodies, three qualified in economic, commercial, in- 
dustrial or agricultural matters. 

(3) Any agreement or practice which injures the public interest by 
restric ting competition or creating a monopoly could be referred to the 
Council. The Government would be authorized to bring cases before 
the Council either on its own initiative or on complaint of interested 
parties. 

(4) After certain intermediate steps were taken, the Council could 
prohibit part or all of an agreement or of a practice and could issue 
other orders designed to restore fair competition. 

(5) Decisions of the Council could be overridden by the Council of 
Ministers. 

(6) Penalties were provided for noncompliance. 

While this bill contained no specific provisions for giving official 
approval to ners tive practices not condemned under it, it is appar- 
ent from No, 1, above, that it was based upon the concept of dlis- 
tinguishing ee “good” and “bad” prattices, with the test being 
largely a de facto one in each case. This conclusion is reinforced by 
the followi ing excerpt from the Exposé des Motifs accompanying the 
bill: 


* * * 


° 


practices restricting competition are not all harmful, nor are these 
practices harmful under all circumstances. In particular, agreements which 
contribute to improving production or distribution conditions can serve the 
common interest. 

Earlier versions of the bill had contained provisions for compulsory 

registration of restrictive agreements with a Government authority, 
based in lar ge part on the Sw ‘edish law on this subject, but this idea was 
not carried over into the final draft. The bill also omitted a provision 
for compulsory cartelization in certain instances which had lan con- 
tained in earlier drafts. 

The bill was introduced in the Assembly somewhat perfunctorily and 
was not pushed with anything approaching enthusiasm. This, to- 
gether with opposition to it on the part of the Economic Council,)** 
prevented any effective action on the bill in the Assembly. It was re- 
ferred to the Committee on Economic Affairs of the Assembly and was 
considered there with several other bills, as described below. 

Socialist bill 

The Socialist Party has been one of the chief groups in this period 

espousing action on restrictive practices. However, the party found 
14 Bill No. 9951, May 12, 1950. 


“a Official advisory body to the Assembly, composed of representatives of management, 
labor, consumers, and other groups. 
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itself unable to support the Bidault bill and instead advanced its own 
proposal, introduced in the Assembly about a month later."® 

This bill, while considerably stronger than the Government measure, 
was based in part on the idea that free competition can be unjust and 
wasteful and therefore, by inference, that certain types of restrictions 
have beneficial effects. It included provisions for compulsory regis- 
tration and specifically listed types of restrictive practices w hich could 
be outlawed. The principal provisions of the bill were as follows: 

(1) All agreements among enterprises of whatever form designed 
to promote or defend industrial, commercial, or similar interests, to 
sell] products, distribute orders, or fix prices had to be registered with 
the Ministry of Economie Affairs. 

(2) Any contract or other arrangement was prohibited which was 
of such a nature as to “distort the play of economic competition 
through the means of restrictive, discriminatory, and coercive prac- 
tices when these practices have prejudicial effects on the increase of 
production or trade and when they injure consumers’ interests.’ 
Practices specifically mentioned were: 

(2) fixing prices or terms of sale or lease ; 

(b) exe luding enterprises from, or sharing of, markets or fields, 
shedaiing orders, fixing sales quotas; 

(c) discriminating against enterprises ; 

(d) limiting production; 

e) hindering by agreement the introduction of technical meth- 
ods or inventions ; and 

(7) such additional practices as the Commission shall declare 
by a two-thirds vote to be restrictive. 

(3) A National Control Commission was to be established consisting 
of 13 members. 

(4) The Commission could investigate cases and submit them to 
an Economic Court created by the bill. 

This bill was likewise referred to the Committee on Economic Af- 
fairs of the Assembly for study. 


Proposal of Committee on Economic Affairs 


The Committee on Economic Affairs of the Assembly took under 
consideration the two legislative proposals described above, as well as 
a private bill previously introduced.’ It issued a report in the spring 
of 1951, prepared by M. Poimboeuf, Chairman of the Committee,” 
which contatned a new legislative proposal described as a “synthesis” 
of these three bills. While setting the tone at the start that free com- 
petition left to itself can have undesirable results through extreme 
drops in general prices or local price cutting, the report clearly indi- 
cates the harmful effects which various types of restrictive business 
practices can have on the economy. It accomplishes this very etfec- 
tively by summarizing, by types, the various restraints extant in France 
and illustrating with concrete examples. Among the subjects covered 
are monopoly situations, cartel operations with emphasis on price 
fixing, and refusal to bid or fictitious bidding on supply contracts. 

15 Bill No. 10223, June 8, 1950. 

isa Bill No. 8967 of M. Henri Teitgen, June 13, 1950. This was primarily a bill designed 
to encourage ecartelization by giving legal status to ententes and forcing compulsory mem 


bership on recalcitrant firms. 
16 National Assembly Report No. 12335, April 1951. 
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The broad scope covered by these examples gives the reader the im- 
pression that its authors consider as harmful most of the important 


types of restrictive practices. In commenting upon them, the Poim- 
boeuf report queries: 


Who can deny that these facts do grave injury to the general interest no less 
than to very respectable private interests; who could maintain that these do 
not contribute to the involvement of public finances and cause the cost of liv- 
ing to increase, at the price of incalculable economic, social, and political na- 
tional and international consequences? 


Who would be so blind as not to recognize that such a clearly condemnable 
form of economic Malthusianism tends to damage national progress toward 
increased productivity and an intelligent expansion of the French economy? 

The bill itself is clearly a compromise one and is somewhat similar 
to the Bidault proposal. The report reveals that the Committee was 
agreed a solution for the problem must be found in the form of cor- 
rective action but agreement on the details of the legislative approach 
was more (lifficult to achieve: “* * * nobody will be surprised to 
learn that unanimity was not achieved with respect to the solution 
because so many different and complex interests were involved as well 
as such different and frequently opposed doctrinal views.” Some 
members felt that article 419 of the Penal Code should suffice if more 
frequently applied, but the majority favored new legislation. 

The committee bill had the following features : 

(1) It retained the provision of the Bidault bill concerning free 
conclusion of agreements that are in the public interest. 

(2) It provided for the referral to a Supreme Council on Cartels 
of agreements or practices which have as their effect interference with 
the normal process of competition. A list of practices similar to 
that in the Socialist bill was included. 

(3) The Supreme Council, a quasi-judicial body, was to consist of 
13 members chosen from within the Government and outside. 

(4) The Council was empowered to prohibit part or all of an 
agreement or practice. 

(5) Decisions of the Council could be superseded by Cabinet decree. 

(6) A case could be turned over by the Council to the Ministry of 
Justice for prosecution. 


Action by Pleven government 


On assuming power in the summer of 1951, Premier Pleven immedi- 
ately and forcefully expressed his desire to see the passage of effective 
legislation in the anticartel field. In a speech before the Assembly, he 
made the following statement : 


The fight against excessive prices requires that competition between industrial 
producers not be undermined by agreements, more or less secret, designed to guar- 
antee to certain of these firms, through sharing of markets and price fixing, profits 
without risk and consequently without effort. The insufficiency of our produc- 
tivity and the excessive costs of certain of our manufactured products frequently 
stem from these practices, inspired by the worst form of dirigism, which permit 
the most inefficient producers to subsist from excessive profits, all to the detri- 
ment of the community. Competition is the price of liberty. The Government 
will observe this fundamental principle by requesting affirmative vote for the 
legislative bills necessary. 


In order to carry out this purpose, he appointed a group to come to 
the United States under the technical-assistance programs of the Eco- 
nomic Cooperation Administration to examine the American anti- 
trust system. This group was headed by Madame Poinso-Chapuis, 
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a deputy in the Assembly and former Minister of Public Health in the 
Schuman Cabinet, who had after the summer elections succeeded to 
M. Poimboeuf as chairman of the Assembly’s Committee on Economic 
Affairs. The group included other deputies, representatives of the 
Patronat, labor, and the Economic Ministry. It arrived in November 
1951 and spent several weeks studying the procedures of the Antitrust 
Division and the Federal Trade Commission, and talking with busi- 
ness and Jabor leaders. 

After the mission returned to France, a bill was drafted by the 
Government which, however, was never introduced in the Assembly 
owing to the fall of the Pleven Cabinet. This proposal would have 
required the declaration before a Commission of all agreements limit- 
ing freedom of competition before they could become effective. A 
specific listing of types of practices was proposed, similar to that 
contained in the previous bills. The recommendations of the Com- 
mission would be forwarded to the Premier who would be given the 
power to outlaw those that were deemed to be contrary to the public 
interest. 


Present situation 


As matters presently stand (May 1952), the Committee on Economic 
Affairs has reported to the Assembly a new bill, drafted after the 
return of the Poinso-Chapuis mission from the United States. The 
Assembly has not as yet taken any action on it. Although the text of 
this bill was not available at time of writing of this report, it is 
understood that its main features are as follows: 

(1) Establishment of a commission, before which cases of re- 
strictive agreements may be brought, which would take testimony and 
reach decisions; 

(2) investigation by the commission of practices such as the fixing 
of prices, allocation of customers, allocation of markets, and resale 
price maintenance, which may be detrimental to the public interest and 
which may result in raising or maintaining prices or hindering the de- 
velopment of production or trade; and 

(3) establishment of a court to prosecute cases that cannot be set- 
tled by more informal proc edures. 

The position of the Government on this legislation is not yet clear. 
There have been some reports that it plans to push for its passage. 
However, Premier Pinay has so far emphasized action along a some- 
what different line. He has made one of his major aims the estab- 
lishment of lower prices in a direct attack on the inflationary situation 
in France. He has urged upon businessmen a voluntary lowering of 
prices, already partially successful. More important, however, he is 
reported to be considering a decree to outlaw all agreements to set 
minimum prices and all resale price maintenance. This proposal is 
apparently aimed primarily at obtaining greater competition in the 
distribution field, and reflects a realization that price reductions so 
far made by producers are not being passed on to the consumer. The 
Government has become greatly impressed with the adverse effects 
which price agreements have in this connection. It is reported to 
have compiled a list of well over 2,000 such agreements in existence in 
I'rance. 

Statements made by Madame Poinso-Chapuis after her return from 
the United States makes it appear probable that. if general legislation 
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on restrictive practices is adopted in the near future, it will be of the 
type espoused by the Bidault government and the Poimboeuf report. 
In an interview reported in Le Monde,” she explained why she felt 
the Sherman Act type of law could not be transplanted to France: 


(1) Because we are not seeking the same result. This somewhat ideological 
approach which guides Americans does not exist in France, but merely a limited 
and immediate desire to bear down upon prices in fighting against a malthusian- 
ism which is detrimental to the general interest. 

(2) Because our economy is not the target of a “monopolistic” menace com- 
parable to that of the U. 8S. A. In France the danger is not in the “trust” but 
in the restrictive practices of certain agreements (ententes). 

(3) Beeause it is not our intention to condemn industrial agreements (en- 


tentes) as such. On the contrary, we think they are necessary if we wish to’ 


increase productivity and expand markets. However, we can no longer accept 
intertwined economic agreements (ententes) which are actual states within the 
state and obstruct the general interest. 

She concluded by stating that “we shall control and effectively 
sanction at its point of conclusion that which Americans have con- 
demned at the outset.” 


RESALE PRICE MAINTENANCE 


As in many other industrialized economies, resale price maintenance 
is fairly extensively practiced in France. No laws have been neces- 
sary in order specifically to permit this practice, since France does not 
have any legislation which would otherwise outlaw it. 

There has been little or no discussion of resale price maintenance 
as a problem in France until the past year or so. Since that time, 
however, inflation has become a major issue and has forced atten- 
tion to it. As noted above, two different actions are being planned 
which would prohibit the practice. The Committee on Economic 
Affairs’ latest bill contains a provision along these lines, and Premier 
Pinay has let it be known that he intends to outlaw it by decree. 


ATTITUDES TOWARD RESTRICTIVE BUSINESS PRACTICES AND THEIR CONTROL 
General 

In the past there has been little opposition either on the part of the 
French Government or the general public to restrictive business prac- 
tices and the same general situation prevails today. However, a num- 
ber of recent events have served to stimulate public interest in such 
legislation. 

Favorable Assembly action on the Schuman plan, with its emphasis 
on the prohibition of cartels and agreements in restraint of trade 
stimulated interest in domestic anticartel law proposals. This interest 
stemmed from heightened consumer interest in the causes of rising 
prices and governmental concern with the need for greater produc- 
tivity. As noted above, in the spring of 1951 the Assembly issued a 
report notable for the fact that, in addition to specifying the adverse 
effects upon production, prices and Government procurement costs 
brought about by restrictive business practices, it identified parties 
engaging in them. This report, widely cited in the public press, con- 
siderably influenced public opinion by giving substance to the aca- 
demic discussions which had preceded it. It appears to be of more 

17 December 14, 1951. 
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than passing significance that each of three premiers taking office in 
France since August 1951 has expressed his intent to promote legisla- 
tion in this field. 


Government 


While earlier French governments had not given prominent atten- 
tion to the subject, as shown above, the Pleven government, which 

came into power in the summer of 1951, was extremely sympathetic 
tole ard legislation to combat restrictive business practices. Premier 
Pleven, in particular, was personally interested in this field. As an 
additional example of his views, in October 1951, speaking at Mar- 
seilles, he declared that— 

The Government has decided to reestablish proper competitive conditions for 
the consumer's benefit. The Government will request the Assembly to approve 
the Government’s bill assuring control of professional “entities” and cartels 
which regulate prices. It will request legislative measures to forbid the prac- 
tice of administered prices which impede competition. It will systematically 
revise the level of certain tariff protections. 

It has also been indicated that the Pinay government, in connection 
with its price-reduction program, is placing some emphasis on the 
subject. 

Political parties 

Among the French political parties the principal supporters of 
legislation relating to restrictive business practices are the Socialists, 
the Mouvement Republic aine Populaire (MRP), and the Free Trade 
Union Movement. Basically these groups favor curtailment of the 
power of the industrialists, as well as extensive social reform. 

The anticartel policy of the Socialist Party was discussed in a series 
of articles in the Socialist Party organ, La Populaire, in June and 
July 1950. In the process of criticizing the Bidault government’s bill, 
the Socialists proposed, among other things, that the registration of 
cartel agreements be made compulsory and that special cartel courts 
be created to hear cases in this highly technical field. 

The MRP paper, L’Aube, called for positive controls over cartels, 
among which was compulsory registration of cartels and their deci- 
sions. In July 1950 L’Aube published an article which argued 
that the French standard of living could be raised oniy by an in- 
crease in productivity and with the aid of anticartel legisl: ition. In- 
dustrial or commercial practices which tried to maintain artificially 
high prices to the end of monopolizing the benefits of productivity 
should be forbidden. With respect to the Pleven draft anticartel 
bill presented to the Cabinet on December 19, 1951, the MRP is re- 
ported to have favored strengthening the draft by increasing penal- 
ties for violations and extending the list of proscribed practices. 

The Union Democratique et Resistance de la Socialiste (USDR) is 
generally in favor of anticartel legislation, largely because of the 
influence of Pleven. 

The loose political grouping known as the Independents, of which 
Premier Pinay is a member, is generally against price fixing or other 
restrictive agreements among producers of industrial raw materials. 
However, the Independents are less critical of similar arrangements 
among processors and distributors. 





ia T,’Aube, June 9, 1950. 
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Tentative support has been given by the de Gaullist Ressemble- 
ment de Peuple Frangais (RPF) to anticartel measures. The Radi- 
cal Socialists oppose legisl: ation in this field because as nineteenth cen- 
tury liberals they are “opposed to any state intervention in French 
economic life. 

The Communist Party is opposed to legislation of this nature on 
the doctrinaire ground that it would be ineffective and merely re- 
flects the efforts of such parties as the Socialists to deceive the work- 
ers. Actually, the Communist opposition to the various anticartel 
bills and the Pinay price-reduction campaign is more likely of an 
obstructionist nature, that is, they are opposed to any efforts which 
might improve real wages and eliminate one of the grievances which 
has caused workers to accept Communist domination. 

Industry 

The history of French economic development clearly indicates 
that, as a whole, French industrialists and businessmen favor the 
cartel type of business cooperation. While it is not denied that abuses 
occur, the importance of them is minimized. For example, M. George 
Villiers, chairman of the important and powerful employers’ associa- 
tion, the Confederation Nationale du Patronat Francais, expressed 
the view in July 1951 that trade association activities and restrictive 
practices were of extremely minor importance. However, he believed 
that “nothing serious or durable” could be undertaken in favor of 
European economic unity and the liberalization of trade without the 
participation of trade associations. “We must have it understood 
abroad, and particularly by the Americans who think they see cartels 
and trusts everywhere, ‘that the extension of markets, the possibility 
of specialization and more extended standardization, and finally, the 
lowering of prices to consumers are dependent upon this participa- 
tion.” Ree ‘ently Villiers stated that his organization (CNP) favors 
a law against agreements which operate to the detriment of consumeys. 
“This will do away with an evil which exists mostly in imagination.” * 

Another employers’ association, the Centre des Jeunes Patrons 
(CJP), although more progressive than the French Patronat in cer- 
tain of its views, does not differ with the latter group as regards 
competition. The CJP repudiates “hard” competition which may 
result in the destruction of business enterprises. Instead it favors 
such programs as greater exchange of information between industri- 
alists and the spreé id of modern business methods as means of increas- 
ing productivity. 

That some French industrialists openly contemplate the revival 
of international cartels is clearly shown in a resolution of the French 
National Committee of the International Chamber of Commerce, 
adopted on January 26,1950. The resolution states that the French 
Committee, while recognizing the necessity for permitting those ad- 
versely affected by national industrial agreements to attack them 
before appropriate tribunals— 
would consider it dangerous to surround these agreements with a whole series 
of prior authorizations and administrative controls which would have the prac- 
tical effects of preventing all Frenchmen from adhering to any such agreement: 
it would, in fact, be disastrous if, because of internal legislation, the French 
industrialist were prevented from taking his place in international cartels 


1% Fortune, April 1952. 
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le- 
li- which constitute the only means of organizing European production in a ra- 
tional way by allowing everybody to specialize in a line of production for which 
‘h he is most qualified.” 
5 Labor 
Qn Non-Communist labor in France, as organized chiefly in the So- 
e- cialist Force Ouvriere iad ‘the Confederation of Christian Workers, 
r. supports proposals for European integration. Both of these groups 
el approved the Schuman plan. As respects domestic policy on restric- 
n tive business practices, however, non-Communist labor groups gen- 
-h erally believe that cartels and other such arrangements should be 
-h judged with respect to their effect upon the standard of living of 
the workers and that a distinction may be drawn between good and 
bad cartels. Emphasis is laid upon Government control and upon 
the necessity for participation of workers with Government in control. 
BS An excerpt from a statement on the achievement of European eco- 
le nomic unity prepared by the Force Ouvriere delegation * on the 
°8 Trade Union Consultative Committee illustrates the attitude of that 
se group toward competition. 
- So far as competition remains a factor for the development of production, 
d its free play leads to depressions whose possibility require regular govern- 
e mental intervention in the economy. Economic liberalism or free trade, in its 
d pure form, cannot be found in any civilized country which has sufliciently evolved. 
f All modern economies are controlled, supervised and for whole sectors. prices 
2 are maintained either through minimum fixed prices or State subsidies. 
d GERMANY 
Is 
y PERIOD UP TO 1933 
e 
\- Economic background = 
s Germany’s industrial development has been characterized by a high 
. degree of economic concentration during the entire period of the 
r existence of the country as a modern industrial state. The character 
s of Germany’s natural resources, the relatively recent development of 
™ large-scale industry (as compared with Great Britain) owing to the 
8 lack of political unity until late in the nineteenth century, scarcity 
y of capital, and the political ambitions of the German state, were all 
S important factors favoring economic concentration. German bank- 
; ing institutions, primarily through their interlocking directorates ex- 
, tending throughout the industr ial field, also played an important role 
in bringing about concentration. 
l In general, the economic structure of Germany has been character- 
) ized by industrial combinations based on financial and legal inter- 
. relationships such as trusts and combines, and by cartels.” 
The modern cartel originated in the separate states comprising 
modern Germany. ‘There is some variance of dates of the earliest 
<iaiaiaighineinn 


®% United Nations, Economic Survey of Europe in 1949, Geneva (1950), p. 103. 
» Presented to the French Government on December 14, 1949. 
1 The principal sourees for this section are TNEC Monograph No. 40, and George W. 
; Stocking and Myron W. Watkins, Cartels or Competition ?, New York (1948). 

= Recent writers, in some cases, have considerably broadened the concept of the cartel 
by including corporate combines. According to one authority in this field, Fritz Machlup, 
in the traditional German terminology, cartels were always contrasted with combines, the 


} former denoting all combinations, through agreement or association, which left the parties 
5 as financially independent entities, the latter denoting their affiliation through ownership 
, relationships. 


In this report the term “cartel” is generally used in the narrower sense to denote an 
association of independent business entities in the same type of industry formed with the 
intent of avoiding some or all forms of competition. 
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cartels, but suffice it to say that their great growth and development 

came after the emergence of Germany as a unified state in 1871. 

There was a gr adual but somewhat err atic development of the cartel 
movement in Germ: iny from the depression of the 1870’s until toward 
the close of the century. Then its pace was accelerated, pr obably due 
in large part to a decision of the German Supreme Court in’ 1897 
which had the effect of legalizing cartel agreements. By 1904 an 
official inquiry by the Government disclosed 385 separate domestic 
cartels comprising about 12,000 separate establishments and covering 
practically all the: major industries, including coal, iron, metals, chem- 
icals, textiles, leather, rubber, wood, paper, and glass. The number 
of German cartels was estimated at from 550 to 600 in 1911 by the 
editor of Kartell-Rundschau, a monthly publication devoted exclu- 
sively to this subject.* 

International cartels, which attempted to subject world markets to 
collective controls, were the direct outgrowth of national monopolistic 
combinations and consolidations. German industrialists took a lead- 
ing role in the formation of international cartels prior to World War LI. 

World War I brought a sudden halt to the cartel movement in Ger- 
many. Asa result of the war, with the market dominated by gov- 
ernment demand and high prices caused by scarcity, cartels were 
deprived of their basic functions. The Government took over the 
form of the cartels and used them as war organizations to control the 
economy. 

For a brief period after the war the German Republic fostered a 
comprehensive program for the social control of industry through the 
medium of compulsory cartels. The Government advocated “social- 
ized industry” and actually organized compulsory cartels in three 
basic industries, namely, coal, potash, and steel. The steel cartel 
proved only temporary and was shortly liquidated. On the other 
hand, the compulsory cartel in the all-important coal-industry, the 
Reichskohlenverband (National Coal Federation) which was set up 
by Coal Act of 1919, persisted until 1941. Although the Coal Act nom- 
inally provided for national control of the industry, actually the de- 
cisions on production, distribution, and prices were made by the coal 

operators themselves. 

Due to the violent price fluctuations of the postwar period up to 
1924, when the period of inflation ended, attempts at price regulation 
were futile. As a consequence, cartels played a comparatively minor 
role during these years. The most important characteristic of eco- 
nomic concentration in this period was the development of unwieldy 
combination schemes. The outstanding examples of such schemes 
were developed by Hugo Stinnes and Fritz Thyssen. 

Beginning in 1925, after the stabilization of the mark the previous 
year, German industry, aided by funds borrowed from,abroad, under- 
took a comprehensive “rationalization” and cartelization program. 
The program was carried out with the tacit consent of and, in some 
cases, with the direct aid of the Government. The Weimar Republic 
actively supported this program in order to reestablish Germany to its 
pre-World War I position of a great industrial power. The Gov- 


ernment estimated in 1925 that there were 2,500 domestic cartels in 
Germany. 





* Stocking and Watkins, op. cit., p. 29. 
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It was during the twenties that German businessmen organized 
many of the large and powerful combines which later were to play an 
important part in the direction of the German economy and aid in the 
rise of totalitarianism. Some of the combines which emerged during 
this period were the I. G. Farbenindustries (the chemical trust), the 
Vereinigte Stahlwerke (the steel trust), and the Vereinigte Alumi- 
numwerke. These new combines ranked in importance with the older 
ones such as Metallgesellschaft. (nonferrous metals) and Krupp (iron 
and steel). 

Control of cartels * 

The cartel movement in modern Germany began to a large extent, 
as we have seen, in the 1870’s. Although there was no law specifically 
directed against cartel agreements at this time, there was a basic 
statute concerning the principle of “freedom of trade” which might 
have been used against cartels. This was the Gewerbeordnung of 
June 21, 1869, which provided that “all trade is open to everyone, 
unless this statute provides exceptions from or limitations upon this 
rule.” 

The statute of 1869 was deprived of its substance by a decision of 
the German Supreme Court (Reichsgericht) in 1897 which, in effect, 
legalized cartels. ‘The case concerned a cartel of Saxonian wood pulp 
producers which had been formed by a “substantial” number of the 
producers for the express purpose of “stopping ruinous competition 
and of securing a reasonable price for their products.” The opinion 
of the court was as follows: 

If in any industrial field prices decrease to such an extent that the existence 
of a profitable industry is endangered, public welfare itself is in issue. * * #* 
In its interest unreasonably low prices should be avoided. * * * Often the 
legislature itself tries to increase certain prices by protective tariffs or other- 
wise. It cannot therefore be contrary to public interest to permit owners of 
enterprises engaged in the same kind of business to combine for the purpose of 
preventing underselling and the decrease in prices resulting therefrom. This 
type of combination in self-defense is justified.” 

This situation continued for almost the next 30 years. 


As a result, the position of monopolies improved; with the accumulation of 
decisions favorable to them, they came to possess that solidity which custom 
attaches to institutions by reason of their long and stable existence.” 

Cartel Decree of 1923—As a result of an aroused public opinion 
against the abuse of power by cartels, the German Legislature enacted 
a law in 1923 designed not to prohibit cartels but to control them.” 
This decree was a gesture toward placing the cartels under public 
regulation. 

Under the decree an administrative agency was set up to regulate 
through licensing, membership control, and threat of dissolution, the 
activities of cartels and combines. Administrative control was di- 
vided between a control office, the Ministry of Economic Affairs 
(Reichswirtschaftsminister), and a control tribunal (kartellgericht), 
known as the “cartel court.” Both of these agencies belonged to the 





™ The principal source for this section is a comprehensive article by Heinrich Kronstein 
and Gertrude Leighton, Cartel Control: A Record of Failure, The Yale Law Journal, vol. 
55, No. 297 (1946). 

is (1897) 38 R. G. Z. 55, 157, in Kronstein and Leighton, op. cit., pp. 302-303. 

* Kronstein and Leighton op. cit., p. 303. 

7 Cartel Decree Against the Abuse of Economic Power, November 2, 1923, Reichsgesetz- 
blatt, 1932, I, 1067. 
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executive branch of government. The decree defined cartels to be 
controlled as “contracts which establish obligations relating to pro- 
duction or marketing, conditions of delivery, [and] methods of price 
fixing.” Such contracts had to be in writing in order to be valid 
(sec. “1). 

Regulation of cartels under the Cartel Decree of 1923 was based 
more upon the restrictive practices of the enterprise than upon the 
structure of the organization. If the national economy or the welfare 
of the community was endangered by the activities of a cartel, it 
was up to the Government to take action. The Minister of Economic 
Affairs was authorized to ask the cartel court for an annulment or 
for an injunction against the application of a particular part of the 

contract, or upon petition to issue an order dissolving the cartel alto- 
gether, subject to review by the cartel court (sec. 4). 

Withdrawal from cartel membership was allowed if “economic 
freedom of the person terminating the agreement or resolution is 
unreasonably restricted, especially as far as production, marketing 
or prices are concerned” (sec. 8). 

The decree also provided for licensing as a regulatory device of 
certain activities of cartels (sec. 9). A license could be required 
whenever a cartel directed, for the purpose of a general boycott, the 
exclusion of any enterprise from business, or the severing of its con- 
nection with a necessary source of supply. 

The decree was amended in 1932 to permit the Minister of Eco- 
nomic Affairs to exercise control over cartels without reference to 
the cartel court in matters involving petitioine for dissolution or the 
abrogation of specific provisions of cartel agreements.”* 

Administration of Cartel Decree of 1923—The administration of 
the Cartel Decree of 1923 was divided betwen the Ministry of Eco- 
nomic Affairs and the cartel court, both of which were administrative 
agencies in the executive branch of Government.*** So established 
they had broad scope for operating without judicial interference. 
Thus, they had the authority and jurisdiction to carry out a vigorous 
program for controlling cartels in Germany. Actually, in the decade 
before the Nazis came into power these agencies used their supervisory 
powers almost exclusively in support of cartels. 

During the period 1923-26, thers were eight dissolution cases filed 
with the Ministry of Economic Affairs. All eight cases terminated 
in compromise, including two cases dealing with the proposed annul- 
ment of specific restrictive business: practices which the defendant 
cartel had advocated. Further, during the depression years that 
followed up to 1933, reports of these cartel control agencies showed 
no cases in which a cartel had been dissolved under the decree, nor 
in which a particular provision of a cartel agreement had been abro- 
gated.”° 

In addition to the power to dissolve cartels, the control authorities 
also had the power to permit termination of cartel membership. Ob- 
viously a cartel agreement would be ineffective if a large enough 
number of members were allowed to cancel their cartel obligations. 
Withdrawal by a member, however, was always quite difficult since 





2 Cartel Decree of 1923, sec. 9, par. 4, as amended June 14, 1932, Reichsgesetzblatt, 
1932, I, 289. 

28a The cartel court was a control tribunal charged with the responsibility of rendering 
administrative decisions concerning questions arising under the cartel decree. 

2 Kronstein and Leighton, op. cit., p. 303. 
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cartels exacted extreme loyalty from their members. In dealing 
with actions of this type, however, the cartel court interpreted very 
narrowly the right of a firm to withdraw when economic freedom 
was unreason: bly restricted. The result was that withdrawals were 
the exception rather than the rule. 


NAZI REGIME, 1933-45 


With the advent of the National Socialist Government, the cartel- 
ization movement in Germany entered a new stage of development. 
Whereas prior to the Nazi regime the objectives of cartels were to 
fix prices, establish sales conditions, and set market quotas, under 
the totalitarian control of the Nazis they became effective instruments 
of State planning. 

The powerful business groups that had dominated the German 
economy before the Nazis seized power in 1933 continued in that 
position, with but few exceptions, until the collapse of the whole 
regime at the end of World War II. The Nazi Government “did not 
impair the functioning of this centralized industrial hierarchy.” 

The entire German economy was divided into eight national groups. 
Each group had a number of related subordinate economic groups 
representing particular trades or branches of industry. However, in 
many instances, these groups were no more than the old pre-Nazi 
organizations with new names. For example, the National Industry 
Group (Reichsgruppe Industrie) was in fact a continuation of the old 
National Federation of German Industry (Reichsverband der Deust- 
chen Industrie). The Cartel Bureau of this central policy-making 
body of German industry was taken over by the National Industry 
Group and merely renamed the Department of Market Regulation 
and Industry Management. 

By 1941, the centralization of the cartel structure had reached the 
point where it was estimated that only about 500 of the 2,200 pre- 
Nazi cartels had survived. The others had disappeared in the process 
of reorganization and consolidation. 


Control of carte /s 


It was to bee pe ted that the cartel, as one of the outstanding char- 
acteristics of the German economy, would receive prompt attention 
from the newly established ni ational socialist government, particularly 
in the light of the importance given by the ‘Nazis to the idea of the 
corporative form of organization as the base for their new economic 
structure. Further, it was recognized that the cartels were superbly 
adapted to function as a device for regulating new capital investment, 
so vital to a military and totalitarian economy because of its effect 
upon the magnitude and composition of future production. As a 
consequence, on July 15, 1933, a cartel decree was enacted which ap- 
plied only to cartels and similar combinations.*” Other business com- 
binations were brought under Government control a little later by 


a Stocking and Watkins, op. cit., p. 49. 

%® Another law concerning cartels (Law Concerning Change of the Cartel Decree, Reichs- 
gesetzblatt, 1933, I, 487) was also enacted on July 15, 1933, amending the Cartel Decree 
of 1923. This law was essentially the same as the amendment of 1932 in that it gave the 
Government authority to invalidate cartel agreements directly without reference to the 
eartel court. 
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other means, as for example, by establishing compulsory membership 
in groups and chambers for all entrepreneurs.** 

Cartel Decree of 1933.—The Cartel Decree of July 15, 1933, had far- 
reaching significance for it gave the Government broad powers to 
erect compulsory cartels.*! 

The decree authorized the Minister of National Economy to com- 
bine enterprises into syndicates, cartels, and similar organizations, or 
to attach them to existing organizations, if such action was deemed 
advisable in the interests of these enterprises as well as of the public 
welfare (sec. 1). The provisions of the Cartel Decree of 1923 
were to apply to such organizations, with the exception of the provi- 
sion, which made it possible for members of a cartel to withdraw 
without notice whenever substantial cause exists. The Minister of 
National Economy was given the power to restrict the expansion or 
utilization of productive facilities, in the interests of the industry 
concerned, with due regard to general welfare (sec. 5) .°"* 

The 1933 decree was the first and most important of a number of 
decrees adopted by the National Socialist Government having to do 
with the regulation and control of cartels, all of which were essentially 
designed to give the Government greater control over cartels not in 
order to protect the public, but to accelerate the tempo of cartelization. 

Administration of cartel decrees—The National Socialist Govern- 
ment did not delay long in. applying the cartel decree of 1933. By 
June 1934 the compulsory cartelization of a considerable number of 
industries had been carried out.*? As to the extent of cartelization, 
both voluntary and compulsory, the German Institute for Business 
Research estimated that by the end of 1936 cartelization of all domes- 
tically produced industrial raw materials and semifinished goods and 
at least half of the industrial finished goods production had been 
effected.** 

The Cartel Decree of 1923, which was still in effect, was also used by 
the National Socialist Government to further their authoritarian 
economic philosophy. For example, by 1935 membership withdrawal 
as a means of cartel termination lost all significance because of a rul- 
ing of the cartel court that once specific members of an industry had 
been ordered by the court to form a cartel, this compulsory affiliation 
was extended to voluntary members of the cartel as well, and no one 
was permitted to withdraw. Gradually, the licensing device of the 
Cartel Decree of 1923, originally intended to be a weapon against 
cartels, became a weapon in the hands of the cartels themselves. Thus, 
in a number of cases boycott licenses were granted by the Government 
to cartels for use in compelling outsiders to join cartels and in pre- 
venting members from canceling their cartel membership.** 


sa For a complete account of the over-all economic policy of the Nazis, see Otto Nathan, 
The Nazi Economic System, Durham, N. C. (1944). 


%1 Law Concerning the Creation of Compulsory Cartels, Reichsgesetzblatt, 1933, I, 488. 

sia This power to restrict industrial expansion was used in some cases to prevent further 
introduction of labor-saving machinery in certain industries, principally as a part of an 
employment-creating policy. Later, it gave the Government the means to direct invest- 
ments into channels most essential for rearmament. 

3% Jute; low-powered electric lamps; stockings and glove finishing and stocking dyeing; 
nitrogen; high-tension and insulated cables; zine products; metallic and red arsenic: 
salt production; cigarettes; paper; cardboard and pasteboard; radio sets: earthenware 


and pottery goods ; peat dust and moss liter production ; hyperphosphates ; stone production. 
33 TNEC Monograph No. 40, p. 66. 


* Kronstein and Leighton, op. cit., pp. 310, 316. 
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POSTWAR PERIOD 


Since the inception of the occupation of Germany, one of the more 
important Allied policies has been the deconcentration and decarteli- 
zation of German industry. A major objective of this policy has been 
to stimulate efficiency and productivity by the creation of competitive 
conditions. Another major objective has been “to prevent the re- 
crudescence of the abuses which are inherent in excessive concentra- 
tions of economic power and which have contributed to the disasters 
which have fallen upon Germany and her neighbors twice within the 
memory of living men.” * 

The decartelization and deconcentration program for Western Ger- 
many “ was carried out by the respective Military Governments of the 
Western Occupying Powers—France, the United Kingdom, and the 
United States—until the Occupation Statute became effective in Sep- 
tember 1949. Power over decartelization and deconcentration was 
among the powers expressly reserved to the Allies under the Occupa- 
tion Statute. Since that time the program has been the joint resnonsi- 
bility of the Allied High Commission. In the case of the United 
States the program has been carried out by the Office of the United 
States High Commissioner, which is an integral part of the Depart- 
ment of State. 

Decartelization and deconcentration 

The basic policy declaration for the decartelization and deconcen- 
tration program is contained in the Potsdam Agreement of August 
1945: 

At the earliest practicable date, the German economy shall be decentralized for 
the purpose of eliminating the present excessive concentration of economic power 
as exemplified in particular by cartels, syndicates, trusts and other monopolistic 
arrangements, 

Briefly, “deconcentration means the breaking up of excessive indus- 
trial combinations and “decartelization” means the elimination of the 
restrictive trade practices which have facilitated the growth of these 
excessive concentrations. 

Negotiations were commenced in January 1946 on a quadripartite 
basis ** in an attempt to secure agreement on a decartelization law for 
Germany. After more than a year’s negotiations, no agreement had 
yet been reached. As a consequence, similar though not identical uni- 
lateral laws were enacted by the United States and United Kingdom 
Military Governments in February 1947. 


United States Military Government Law 56 


Law 56, entitled “Prohibition of Excessive concentration of German 
Economic Power,” was issued by the United States Military Govern- 
ment for Germany on February 12, 1947.** 





*® Office of the U. S. High Commissioner for Germany, Seventh Quarterly Report on 
Germany, p. 51 (hereafter cited as HICOG). 

% For obvious reasons no consideration will be given to any programs undertaken by the 
Union of Soviet Socialist Republics in eastern Germany. 

2 ao the United Kingdom, the United States, and the Union of Soviet Socialist 
epublics, 

% The British counterpart of this law is U. K. Military Government Ordinance No. 78 
of February 12, 1947. The corresponding French law is French Military Government 
Ordinance No. 96 of June 18, 1947. The principal difference between the American and 
French laws relates to cartels. which in the American law are declared to be per se 
excessive concentrations of economic power and are therefore prohibited. The French 
law subjects cartels to investigation and provides for their possible dissolution following 
such investigation. 
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The law prohibited and declared illegal (1) “excessive concen- 
trations of German economic power, whether within or without Ger- 
many and whatever their form or character”;*” and (2) German 
participation in any cartel or other activity which had “the purpose 
or the effect of restraining international trade or other economic 
activity.” ” 

“Excessive concentration of German economic power” was not de- 
fined directly by the law. However, the law declared certain forms 
of understandings and certain concerted undertakings, such as cartels, 
combines, syndicates, trusts, and associations which have the pur- 
pose or effect of restraining or fostering monopolistic control of 
domestic or international trade or other economic activity, to be ex- 
cessive concentrations of economic power.” 

Decartelization 

The basic objective of the decartelization program has been to 
eliminate and prevent the restrictive trade practices which facilitated 
the formation and development of the “excessive concentrations of 
German economic power.” As noted, one of the steps provided for 
in law 56 to attain this objective was the cancellation of obligations 
of a monopolistic or restrictive character, which had the effect of re- 
straining domestic or international trade.” 

The etlect of these provisions was to declare null and void domestic 
and international cartel agreements insofar as the parties to such 
agreements were persons subject to the jurisdiction of the American 
and British laws. Jti is estimated that this involved more than 3,000 
cartel agreements.* 

Subsequently, the Occupation Authorities have been engaged in 
scrutinizing German industry to prevent clandestine agreements re- 
straining trade. In furtherance of this program, action was taken 
against several industries, including the electrical fittings, the light 
bulb, and the abrasives industries. 

The basis for action against the light bulb manufacturers was a 
price-fixing agreement which was discovered when identical bids for 
the sale of light bulbs were submitted to the United States Army by 
several different companies. The complaint against the electrical- 
fitting industry charged the defendants with fixing prices and also 
with agreeing to restrict their sales to certain distributors in Holland 
and Belgium. 

Both criminal and civil proceedings were instituted in the abrasives 
case, Which also involved price-fixing. The United States Decarteliza- 
tion Branch unilaterally filed a criminal charge in the United States 
Court in Frankfurt. The defendants pleaded guilty and were fined 
a total of DM. 140,000 by the court. Subsequently, civil proceedings 
were instituted, which were terminated by the issuance of a cease-and- 
desist. order against the defendants requiring them to abandon these 
practices. 

The United States element of the Allied High Commission has con- 
sistently opposed restrictive Federal or State licensing legislation as 
an ancillary to the above program for free trade. Under the Nazi 

% Art. I, par. 1. 

40 Art. IT. 

4t Art. I, par. 2. 


#@ Art. I, par, 2, and II, par. 5. 
“@ HICOG, First Quarterly Report on Germany, p. 45. 
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regime, numerous and onerous handicraft laws were enacted which, 
in effect, revived the old guild system. These laws made it virtually 
impossible for a newcomer to enter many trades and professions with- 
out first obtaining a license, which actually necessitated the consent 
of his competitors. The United States Military Government ordered 
such legislation in its zone annulled, and subsequently the High Com- 
mission adopted a Statement of Principles to the effect that no one 
should arbitrarily be denied the right to engage in any trade or pro- 
fession solely to protect est ablished businesses from new competition. 
This statement was submitted to the Federal Republic and to each 
state government on an advisory basis, with the request that such 
principles be incorporated in appropriate legislation. The efforts 
of the United States to prevent the enactment by the states of ob- 
jectionable laws of this type have, however, met with only partial 
success. Strong efforts have been made by the lobbies of existing 
handicraft guilds to reintroduce the oppressive licensing system of the 
Third Reic +h. A Dill requiring such licensing has passed a first read 
ing in the Bundestag and local laws have been passed in various states. 
However, a case is now pending before the Federal Constitutional 
Court challenging the constitutionality of one of these licensing laws. 


Deconcentration 


The deconcentration program, that is, the dissolution of excessive 
industrial concentrations, was carried out by the military governments 
of the Western Occupying Powers, until the establishment of the 
Allied High Commission on September 21, 1949, when the program 
became the combined responsibility of the three Western Occupying 
Powers. By March 1951, when the first revision of the Occupation 
Statute became effect ne the Allied High Commission felt itself able to 
announce that because of the progress with respect to the deconcentra- 
tion program the reserved power over deconcentration would be re- 
linquished upon the completion of the existing programs, principally 
those relating to the steel, coal, and motion picture industries, to I. G. 
Farbenindustrie, and to the major banks (Grossbanken) .* 

Steel and coal industries —Probably the most important single de- 
concentration program is that concerning the Ruhr coal and steel 
industries. The majority of the Ruhr plants and mines were owned or 
controlled by a handful of corporations. Thus, only 12 companies con- 
trolled more than 90 percent of the steel production of Germany and 
over 55 percent of the Ruhr coal production. The largest of them, 
Vereinigte Stahlwerke A. G., controlled almost 50 percent of the steel 
and 30 percent of the coal production. Moreover, all of the important 
Ruhr iron and steel combines were members of various domestic cartels 
and quasi-governmental associations which aimed at reducing com- 
petition among their members. Eventually these cartels were com- 
bined under an over-all organization, the Stahlwerksverband A. G. 

The basic statute for the reorganization of this Ruhr complex is 
known as Allied High Commission Law No. 27. Under law 27 the 
liquidation and reorganization of the various coal, iron and steel en- 
terprises were to be carried out with “a view to the elimination of 
excessive concentrations of economic power which constitute a threat 
to international peace or to the maintenance of democratic government 


* HICOG, Seventh Quarterly Report, p. 51. 
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in Germany, or which unreasonably restrain trade.” The basic plan 
worked out with the German authorities for carrying out the prin- 
ciples of law 27 provides that the number of Ruhr steel companies will 
be increased from 12 to 28, and their control over Ruhr coal produc- 
tion will be reduced from 55 percent to approximately 16 percent of 
the total. The companies will be sufficiently integrated vertically 
to create sound economic units, but will not be permitted to retain coal 
and other raw material assets extending much beyond their needs. 
To ensure that the companies are actually independent of each other, 
it has been agreed that their charters will prohibit interlocking directo- 
rates and will regulate the manner by which banks can vote shares 
by proxy. To prevent one company from obtaining secret control 
of another, the charters will require that all shares be registered and 
that dividends be paid to registered shareholders only. Distribution 
of stock in the new enterprises will be made in such a way as to prevent 
any one holder from obtaining control of more than one company. 

An important aspect of the reorganization of the coal industry is 
the dissolution of the central sales organization of the German coal 
industry (Deutscher Kohlenverkauf, or DKV) into a number of 
smaller organizations, with freedom of participation for both sellers 
and buyers.** The liquidation of the DKV is to take place under a 
plan worked out by representatives of the Federal Government and 
the Allied High Commission. 

Regarding the reorganization and deconcentration of the coal and 
steel industries, the Allied High Commission has assured the German 
Federal Republic that with the completion of the deconcentration pro- 
gram, these industries will no longer be subjected to restrictions other 
than those specified in the Schuman Plan. 

I. G. Farbenindustrie—Scarcely less important to the economy of 
Western Europe than the Ruhr coal and steel industries is the German 
chemical industry, which long has been dominated by the powerful 
German dye and chemical combine, I. G. Farbenindustrie A. G.* 
The deconcentration of I. G. Farben was begun in 1946 and 1947 when 
a number of its major chemical plants and other facilities were estab- 
lished as de facto independent enterprises operated by German trus- 
tees under over-all Allied supervision. Following these steps, I. G. 
Farben’s patent and trade-mark licenses were allocated among the 
several independent operating entities. Comprehensive plans have 
been made for establishing these de facto enterprises as permanent 
independent corporations.“ In April 1951 the High Commission 
decided, after consulting with officials of the Federal Republic, that 
nine independent companies should be formed from the Farben com- 
plex consisting of three large chemical companies, roughly equal in 
size, a photographic equipment and supply company, a synthetic-fiber 
company, and several smaller dyestuff and chemical companies. 

UFA combine.—The deconcentration of the German motion-picture 
industry, the so-called UF A Combine,” presents a problem somewhat 





4 For the relationship of the deconcentration of the coal and iron and steel industries of 
the Ruhr to the Schuman plan, see HICOG, Sixth Quarterly Report, pp. 83-85. 

4°71. G. Farben was formed in 1925 by the merger of six large German chemical combines, 
It is known that I. G. Farben owned or controlled 169 companies in Western Germany and 
the western zone of Berlin, as well as 45 companies in the Russian zone of occupation. 

‘7 These plans are being carried out under the authority of Allied High Commission Law 
No. 35, Dispersion of Assets of I. G. Farbenindustrie, A. G., promulgated August 28, 1950. 

“The UFA combine included near'ty ») the production facilities and the major distribu- 
tion and exhibition facilities in Western Germany. 
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different from the other industries involved in the program in that the 
film industry was directly owned by the Nazi government and used 
as a propaganda instrument. As such it was seized by the occupation 
powers as property of the defeated state. In order to prevent the dom- 
ination of this industry again by the government or by any particular 
group, the Allies decided to create a privately owned independent 
motion-picture industry. 

Earlier, separate military government laws for the sale of these 
properties were consolidated in Allied High Commission Law 32 in 
1950 which provides for the creation of a liquidation committee to 
sell the property under the direction of the High Commission. Law 
32 prevents sales that will result in excessive concentration of power 
or will give control of the property to former Nazis or persons who 
were high officials of UFA Film G. m. b. H. (UFTI) during the Nazi 
regime, and who might misuse the property for propaganda purposes 
in the future. 

When law 32 was passed, the Allied High Commission agreed to 
consider turning over the completion of this deconcentration pro- 
gram to the F ederal Government upon enactment of acceptable German 
legisl: ition, The Allied High Commission is now considering the 
German Government’s request that the High Commission defer its 
sales program pending the enactment of the German law enabling the 
property to be sold by the German Government. 

Grossbanken.—Considerable progress has been made in the field 
of deconcentrating the Grossbanken; that is, the three great banks 
which formerly dominated the Germany banking industry, the 
Deutsche Bank, the Dresdner Bank, and the Commerzbank. After 
prolonged discussion the Alhed High Commission and the Federal 
Government reached agreement on a law for the reorganization of the 
Grossbanken, which was enacted by the German Parliament in March 
1952. Briefly, the law provides for the establishment of three regions 
for commercial banks. In each region there will be three independent 
banks set up, or a total of nine banks to replace the afore-mentioned 
three great banks. With but minor exceptions these banks will not 
be allowed to establish branches outside their own region. 

Robert Bosch G.m. b. 1.—In addition to the afore-mentioned major 
deconcentration programs described above, each of which depends 
upon a specific law, one deconcentration case, Robert Bosch G. m. b. H., 
has been brought under the provisions of United States Military 
Government Law No. 56 and its British counterpart, Military Govern- 
ment Ordinance No. 78. Prior to the establishment of the Allied High 
Commission, the Bipartite Decartelization Commission investigated 
Bosch. Upon a finding that Bosch represented an excessive concen- 
tration of economic power, the Commission ordered it to divest itself 
of certain plants and interests in other countries, to grant pateat 
licenses, and to furnish technical information to competitors. Bosch 
has appealed the case to the Court for Deconcentration Appeals. 
Before any decision was reached, however, a voluntary settlement was 
reached with Bosch which was satisfactory to the Allied High Com- 
mission and the action was thus terminated. 
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GERMAN DRAFT LAW AGAINST RESTRAINTS OF COMPETITION 


In March 1951, when the first revision of the occupation statute be- 
came effective, the Allied High Commission announced that the re- 
served power relating to dec artelization would be relinquished upon 
the enactment by the Federal Republic of legislation satisfactory to 
the occupation authorities, including provisions to prevent the de- 
velopment of new concentrations of economic power. 

After having discarded more than 30 drafts for a new cartel law 
over a period of 2 years, the German Federal Cabinet early in 1952 
reached agreement on a final text of a law. As of May 1952 the bill 
had not yet been submitted to the German Parliament. 


Provisions of draft law 


The draft law against restraints of competition, dated February 
1, 1952," if adopted, will be an important step in the direction of 
bringing about and maintaining a competitive German economy. 
While it has loopholes, it could prove effective if ably enforced. 

The law begins by stating that “agreements made by enterprises for 
a common purpose and resolutions of associations of enterprises are 
null and void insofar as they are suited to influence, by restraints of 
competition, production, or market conditions with respect to the 
trade in goods or commercial services” (art. 1). This general principle 
is, however, then qualified by a number of exceptions. The cartel au- 
thority, established by the law, may approve such agreements among 
enterprises “engaged in production’ ’ if it is proven that “owing to a 
temporary decline of sales which is not due to a fundamental change 
in the demand, the arrangement is necessary to prevent the total clos- 
ing down of plants of the partic ipating enterprises or of consider- 
able parts of such plants” (art. 2). It may further approve rational- 
ization agreements,” except those which would fix prices or limit pro- 
duction or sales (arts. 3 and 4). Restrictive agreements among Ger- 
man enterprises selling in foreign trade are permitted, if such arrange- 
ments are “suited to protect or promote foreign trade, especially ‘by 
equalizing on world markets the competitive position of partic ipating 
enterprises in relation to that of competitors who are not _ Subject to 
this law or corresponding legislation of another country” (art. 5). 
This is a Webb-Pomerene type of exception and appears to Sa k the 
qualifications or safeguards of United States legislation on this sub- 
yect. 

The law states that agreements between enterprises shall be void 
insofar as they “restrict any party to them in its freedom to establish 
prices or terms in contracts which it concludes with third parties, either 
about the delivered goods or about other goods or about commercial 
services” (art. 10). Resale price maintenance of branded articles is 
permitted (art. 11) unless the trade margin is not justified by the 
market situation and especially in comparison with the trade margins 
on similar goods (art. 12). On the subject of patents (art. 15), the 
law establishes a ead rule that agreements which impose on the 
licensee or assignee restrictions beyond the legal grant shall be null 
and void unless approved in the manner spec ified above. Re&trictions 
pertaining to the “type, scope, quantity, territory, or period of exer- 

* For the complete text of this law see appendix B, pp. 191-208. 


® That is, arrangements to increase the efficiency or economical operation of a group of 
enterprises from a technical, managerial, or organizational point of view. 
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cise” of the patent are specifically defined to lie within the legal grant. 
It is further specified that agreements shall not be null and void by 
reason of provisions (providing they terminate with the expiration of 
the patent grant) that place ob ligations on licensees or assignees which 
(a) “are justified by any interest t of the seller or licensor in the techni- 
cally unobjectionable exploitation of the matter protected by the 
privilege” ; (b) deal with the price to be charged for the patented 
article; (c) require nonexclusive grant back of patents or know-how; 
or (d) preclude challenging the \ alidity of the patent. 

The law places certain restraints on the activities of an enterprise 
which dominates the market. The cartel authority may prohibit 
mergers if the resulting combination meets this test of domination. 
The authority may order dissolution of mergers effected in contraven- 
tion of this provision (art. 20), 

The draft law would establish a cartel authority to carry out its 
provisions. Appeal from decisions of the cartel authority to an 
appellate court is provided for. 


STTITUDES TOWARD RESTRICTIVE BUSINESS PRACTICES AND THEIR CONTROL 
Greneral 


The political and business climate in Western Germany is generally 
unfavorable to a program for the elimination of restrictive business 
practices. German industrial circles in general are opposed to an effort 
to establish a system of free competition between large numbers of 
independent and disparate enterprises. Many of the small tradesmen 
and artisans are opposed to the abolition of the regulations requiring 
qualifications for entry to a trade. On the other hand, there are some 
encouraging signs that certain segments of the German population are 

coming to favor competition rather than State or private planning, 
as a means of regulating the economy. For example, a public-opinion 
poll was taken in 1950 of more than 2,400 persons in the Federal 
Republic on the question of whether they favored “unlimited freedom 
of trade” in Germany, that is, unrestricted competition in business on 
the American pattern. The results of the poll showed that “a 
relative majority” of the independent tradesmen and farmers were 
opposed to “freedom of trade.” On the other hand, “a strong relative 
majority” of workers in the cities and white-collar employees were in 
favor of “unlimited freedom of trade.” © 


Government 


The West German Federal Government, in general, has supported 
the Allied decartelization policy and has committed itself to produce 
an anticartel law. The Federal Government has been trying to steer 
a middle-of-the-road course on this issue. 

One of the leading figures in the effort to enact an effective anti- 
cartel law has been Dr. Ludwig Erhard, Minister of Economics. Dr. 
Erhard has taken a position with respect to freedom of trade much 
more advanced, from the American point of view, than that of pre- 

vailing German business opinion. Opposition to his proposals has 
arisen from within his own coalition government and from within 


government parties in the Parliament. In an article, “Cartels—a 


®l Frankfurter Rundschau, September 4,.1950. 
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Burning Question for the Economy,” Dr. Erhard stated that entre- 
preneurial planning and compulsion are as reprehensible and harmful 
as state planning and compulsion. Advocates of cartels, price-fixing, 
production, and sales territories, etc., were, in his opinion, surrender- 
ing to their Socialist adversaries. Business could not claim the bene- 
fits of freedom from state compulsion and yet repudiate the risks of 
competition. Cartels discourage new inventions, prevent adjustment 
to changing market conditions and hinder new forms of technological 
organizi ition. Inev itably cartels seek selfish advantage at the expense 
of the community. 

Political parties 

The important Christian Democratic Union (CDU), Chancellor 
Adenauer’s party, represents the interests both of big business and of 
small-trades men and artisans. Its emphasis is upon the interest 
of the latter in maintaining restrictions on entry to trades; it appar- 
ently sees no advantage in stressing the hostility of the industrialists 
toward decartelization measures. 

The position of the Social Democrats with reference to decarteliza- 
tion is similar to that of the trade-unions. They are not opposed to 
vartels and large economic concentrations as such. They are opposed 
to the operation of cartels and combines by private enterprise. The 
Social Democrats are on record as favoring the nationalization of 
industry. Control over cartels and combines would then be directly 
vested in the Government. 

Parties to the right of the CDU—the Center Party and the Free 
Democratic Party—are pro-cartel. 

The small Refugee Party appears to be the only one to express a 
view favorable to the removal of restrictions on entry to a trade. 
Now that the restrictions, which were in part removed upon insistence 
of HICOG, have been reimposed, the Refugee Party is defending the 
rights of those who benefited from the tempor ary remov: al—mostly 
refugees. 


Industry 


There is evidence that German industry has not changed in its at- 
titude toward cartels and restrictive business practices. Thus, ac- 
cording to one source, the representative of an important industry 
has declared that “a certain market order was imperative, and the 
unconditional liberalization of foreign trade was to be rejected.” 

Trade associations, which played such an important role in the cet 
velopment of cartels in prewar Germany, have not changed in their 
thinking. Thus in the trade paper of the iron dealers a Dr. Theodor 
Buechner declared : 

The American laws concerning competition and the American cartel laws can- 
not be separated, in my view, from American labor laws. We Germans consider 
this American labor law in many respects as being unsocial. 1 do not believe 
that there is a single German employer who would prefer the American condi- 
tions to the German and who considers as ideal a situation where a workman can 
be fired from one day to another if the market situation deteriorates. The Ger- 
man employer rather attempts to keep his labor on the payroll. This attitude of 
the German employer must find a compensation in a feeling of security in the 


market and this security for the benefit of our workmen we consider to be found 
in the cartel.” 


& Konsumgenossenschaftliche Rundschau, March 25, 1950. 
8 Das Hisenhaendler Fachblatt, November 1950. 
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Another example is furnished by the Trade Association for the Sheet 
Metal Industry which complained of the constant price reductions in 
the sheet-metal industry. The association objected to the prohibition 
of cartels in any proposed anticartel legislation. Further, it stated 
that for decades the existence of price agreements under cartel ar- 
rangements had not led to increased prices. 

Regarding anticartel legislation, the Chamber of Trade (Handel- 
skammer) of Hamburg declared that it was in favor of legislation 
aimed at the abuses of cartels. However, it opposed outright pro- 
hibition of cartels even though provision was made for numerous ex- 
ceptions to the prohibition. 


Labor 


German trade-unions are against the abuses of cartels and monopo- 
lies, but generally are extremely careful to make clear their position 
that they are not for the outright abolition or prohibition of cartels. 

The views of the German trade-unions on restrictive business prac- 
tices are set forth in a pamphlet entitled “The Illusion of Free Com- 
petition—The Position of the Trade-Unions Concerning the Law 
Against Limitations on Competition.” In the introduction, the policy 
of organized German labor is summarized as follows: 

We are against monopolistic practices to the extent that they limit production. 
We are in favor of regulatory measures (having nothing to do with the capital- 
istic cartel) to the extent that they make possible organized research, product 
standardization, and higher productivity. We are also against a ruinous com- 
petition in areas where long-term adjustments and limited adaptability of pro- 
ductive resources requires protection, control, and specific corrective measures.™ 

On cartels, the German Trade Union Federation (Deutscher Gewer- 
kschaftsbund, or DGB) through one of its spokesmen, Ludwig Rosen- 
berg, stated on January 31, 1951, that: 

We have no objections to a reasonable and progressive economic development 
or to enterprises which are economically justified even if they are similar to a 
cartel. We disapprove of cartels under private supervision. The cartels were 
not responsible for the war. The trade-unions demand public control of all 
economic enterprises which for economic reasons must be organized along the 
lines of cartels. 

Regarding the Schuman plan, the DGB, finally endorsed it after 
some hesitation. In this connection a curiously contradictory situa- 
tion developed. A prime ground for hesitation, on the part of the 
Social Democratic Party, the Federation of Trade Unions, and the 
unions of metal workers and of miners, was the fear that through 
the Schuman plan privately controlled cartels and trusts might be 
reestablished. On the other hand, when it came to actual acceptance 
of the Schuman plan, the chief objection, on the part, primarily, of 
the miners union, but also on the part of the federation and the 
metal workers, was that the proposed arrangements did, in fact, do 
away with the joint sales cartel of the coal industry, the German Coal 
Marketing Organization (Deutscher Kohlenverkauf or DKV), which 
was regarded as protecting the livelihood of some 50,000 “lean” coal 
miners, employed in high-cost, noncompetitive pits. Subsequently, 
arrangements satisfactory to the German unions with respect to work- 
ing out the timing and manner of liquidation were adopted, and in 
May 1951 the executive committee of the DGB unanimously approved 
on stated conditions. This action was all the more interesting in 


*% Bund Verlag, Loeln (1950). 
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view of the continued opposition to the Schuman plan on the part of 
the Social Democratic Party, to which the overwhelming majority of 
the DGB officials and membership belong. 

The DGB, while strongly in favor of reorganization of the coal, 
iron and steel industries, and, while favoring | in principle the elim- 
ination of an excessive concentration of economic power in these 
industries, have not been enthusiastic about the deconcentration pro- 
gram of the occupation. The unions criticized what they considered 
the slow pace at which the reorganization of the industries was taking 
place. Fundamentally the trade-unions wished to see these basic 
industries nationalized ; therefore, they felt that the proposal (agreed 
upon by the High Commission and the Federal Government ) to trans- 
fer shares in the new deconcentrated companies to private owners, 
would prejudice any development toward public ownership. Fur- 
ther, the trade-unions have some misgivings about Allied intentions to 

“atomize” the industries beyond a desirable point, 

The only representative of labor on a German mission which came 
to the United States to study our antitrust laws, R. Spaethen, of the 
Deutsche Angestellen-gewerkschaft, believed that technological de- 
velopment and social structure in the United States were so different 
from those in Germany that “we must be cautious in transferring 
manners and methods to Germany, even if one assumes they had turned 
out well over there.” He warned against the “unnecessary” splitting 
up of large enterprises. “In the ‘interest of effici lency, enterprises 
should have a certain size, in order to be able to compete with big 
international combines.” In conclusion, Spaethen stated : 

Many tasks set before our economy cannot be realized by means of free com- 
petition, but require market control, concentration of enterprises, if not even 
governmental planning, under certain circumstances. The trade-unions do not 
shut their eyes to the necessity of German-cartel legislation. They are posi- 
tively of the opinion that there are cases in which even strict interference is 
necessary. Besides, they think that there are far better measures to prevent 
the abuse of an economic-power position. 

In our opinion, the creation of a competitive order is not the central problem, 
Our considerations are directed to the problem of stabilizing the employment 
conditions as far as possible. We think that the policy of full employment, 
which, however, cannot be realized by the formerly practiced methods of the 


economic policy, is of primary importance and that all other problems should be 
subordinate to this objective.” 


ITaLy 
IN'TRODUCTION 


The policies of the prewar Fascist regime, which came to power in 
1923, encouraged the development of industrial concentrations. Fas- 
cist corporations, which were organs of the state administration, 
linked together employers, salaried workers, and wage earners en- 
gaged in partic ular fields of enterprise. 

While the Fascist Government was initially neutral toward cartels 
and other restrictive practices, it gradually came to assist actively 
in their organization. The allocation of production among indiy idual 
firms and establishment of uniform price schedules were common fea- 
tures of such arrangements. Legislation favoring the development 


® Rundschau, October 27, 1950. 
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of restrictive business arrangements was enacted, While the Gov- 
ernment established price controls to combat the high cost of living, 
no measures were specifically directed against combines of produce rs 
or sellers. 

Even before the rise of Mussolini, the Italian Government had de- 
veloped important Government holdings in the fields of finance and 
utilities. During the early days of Fascist rule, there was actually 
a program of “reprivatization” during which the state telephone net- 
work, for example, was broken up. ‘In 1933, however, Government 
entry into industry began to assume momentum. This was accom- 
plished chiefly through the Institute for Industrial Reconstruction 
(IRI). 

Established in the early 1930’s as an emergency depression agency, 
IRI is somewhat analogous to the Reconstruction Finance Corpora- 
tion in the United States, except that it has extensive industrial hold- 
ings. Its initial acquisitions were the industrial properties of certain 
large banks threatened with failure, These industrial holdings were 
continuously augmented. Some investments were undertaken to free 
the Italian economy from “foreign monopoly” control with respect 
to raw materials or otherwise carry out the Fascist policy of autarchy ; 
other investments were considered necessary in the national interest 
because they were too large or unattractive for private industry. 
Many Government investments were made to support military pro- 
duction programs. 

The elimination of the Fascist state and the establishment of a 
democratic Italian Government has materially improved the oppor- 
tunities for competitive enterprise in Italy. Nevertheless, many pre- 
war factors affecting competition in Italy remain much the same. 
Prewar laws, enacted by a government favorable to restrictive busi- 
ness practices, constitute the only legislation on the subject now in 
effect. The Italian Government has recognized the need to “work out 
a fresh body of regulations to prevent continued abeyance of Govern- 
ment action in this field” and to replace laws “framed in accordance 
with outmoded political tenets.” * 

The IRI continues to function as a large Government-owned indus- 
trial entity. Together with other Government organizations, the 
IRT is estimated to control over a third of Italian industry. This in- 
cludes over half of Italian heavy industry, particularly arm aments 
(100 percent), shipyard capacity (78 percent). iron and steel (75 per- 
cent and 45 percent, respectively), mining (73 percent), telephone 
installations (52 percent), electric power (30 percent), coal (90 per- 
cent), petroleum and natural gas (60 percent). Light industry con- 
tains much less economic concentration. An important exception is 
textiles, Italy’s largest industry, which has accounted at times for over 
a third of Italian export trade. Approximately half of the fibers 
produced in Italy are synthetic; in this field, Societa Nationale Indus- 
tria Applicazioni Viscosa (SNIA Viscosa).* the third largest pro- 
ducer of synthetic fibers in the world, has an almost complete monop- 
oly over Italian production. 





% Report by Minister of Industry and Commerce Togni accompanying draft bill on busi- 
ness combinations proposed in 1950. 

As of 1946, this firm was owned by Courtanlds, Ltd. (British). 45 to 51 percent: 
Comptoir des Textiles Artificieles (French), 10 percent: Abegge (Swiss), 10 percent; 
AKU (Dutch), 5 percent. The balance is believed to be Italian-owned 
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In the financial field, the Italian Government controls 70 percent of 
the capital of banking and other finance companies and nearly 30 per- 
cent of insurance companies. 


PREWAR LEGISLATION 


Law for compulsory cartelization 


On June 15, 1932, a law was passed which dealt with “ regulations 
concerning the establishment and the working of cartels among per- 
_ sons engaged in the same branch of production.” 

This law, which is still in effect, was concerned with the establish- 
ment of (a) a more direct Government supervision over voluntary 
group agreements designed to control production and to impose gen- 
eral selling terms, and (6) precise rules for the compulsory formation 
of group agreements among enterprises in the same field of activity. 

‘ompulsory cartels can be established under this law (1) when re- 
quested by a certain number of individual firms which control a speci- 
fied percentage of the average output of the industry; and (2) when 
the formation of a cartel seems to be in conformity with the economic 
needs of the country as a whole. 

In accordance with this law, control over both voluntary and com- 
pulsory cartels was delegated to the ministers of the Italian Govern- 
ment concerned with the cartel’s particular field of activity. The law 
provides further that (1) after a cartel is organized, it has to send com- 
plete records of all its activities to the particular ministry, and (2) if 
the programs of the cartel are not in accord with governmental policy, 
the Minister can ask the cartel to modify its action, and, if this request 
is ignored, can relieve the officers of their duties and replace them. 

While no compulsory cartels were organized as a result of the 1932 
law, over 150 voluntary cartels were organized in the 2 years follow- 
ing its enactment. Government “persuasion,” according to the 1933 
Annual Report of the Fascist Confederation of Manufacturers, was 
sometimes responsible for voluntary consent. No important industry 
failed to join the movement toward cartel organization. Declining 
prices were the motivating factor in most cases, but in many instances 
the formation of a cartel was stated to be an attempt to reduce distribu- 
tion costs through the elimination of middlemen.™® 


Royal Decree Law of April 16, 1936 


The tendency toward cartelization was strengthened as a result of 
the Ethiopian War, the consequent League of Nations sanctions, and 
the mounting tension leading to World War II. The needs of mili- 
tary production, the drive to stimulate exports, and restrictions on 
imports were contributing factors to increased business combination. 
In line with these developments, the Government, desiring to exercise 
more effective control over industry, issued a decree on April 16, 1936, 
providing, among other things, that cartels can be charged by the 
Ministries with “functions of public interest connected with the spe- 
cific nature of their activities” (art. 2). This meant that cartels were 
to be recognized by the State as responsible organizers of production 
in a particular field, mostly those concerned with national defense and 
self-sufficiency programs. 


8 Piticliani, F. R., The Development of Italian Cartels Under Fascism, Journal of 
Political Economy, vol. XLVIII, No. 8, June 1950, pp. 383-387. 
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This decree also extended the basis of Government control over 
Such cartels, when their activities affected produc- 
tion or the national market, were required to submit to the appropriate 
ministry pertinent documents to be used to evaluate the purpose and 
The Ministries could demand supplementary data 
from the cartel or individual member firms concerning the operating 
methods used and the economic relations between the cartel and its 


voluntary cartels. 
worth of the cartel. 


yaembers. 


PROPOSED LAW REGULATING BUSINESS COMBINATIONS 


In October 1948 the Italian Cabinet set itself the task of preparing 
new legislation regulating business combinations to replace the legis- 
1936 which is now in force. A draft bill prepared 
by Minister of Industries and Commerce Togni with regard to the 
control of monopolies and restrictive agreements was submitted to 
the Chamber of Deputies on July 13, 1950. The objective of 


lation of 1932 and. 


bill was described 
follows: 


the 


by Minister Togni in an accompanying report as 


The draft bill in question proposes to restore confidence in a system of State 
orporation agreements. It embodies the result of careful 
regulations adopted by a number of States where such 


supervision of interc 


study of repressive 
control has been est 


ablished. As it now stands, it is clearly not aimed at pe- 


nalizing individual freedom and economic initiative and gives preference to the 
safeguards afforded by civil courts to prevent undue interference by Government 


authorities. 


Considering that public supervision of intercorporation agreements is intended 
need their services, the draft bill envisages the establish- 
ment of Government control directed to prevent the formation or operation of 
corporation combines or syndicates when resulting in serious and unwarranted 
nd unjustified charges to be borne by consumers. The draft 
bill does not envisage protection of the entrepreneurs’ economic freedom. 
protection becomes the object of state contro] action only when the operation of 
trustlike combines which restrains the freedom of other entrepreneurs is at the 
same time detrimental to consumers. In all other cases, protection of entre- 
preneurs against the action of trustlike combines is insured by common 


to protect those who 


restraints or heavy a 


provisions. 


This 


law 


The bill provides that copies of the constitution, statutes and in- 
ternal regulations, as well as all modifying deeds, of business combi- 
nations restricting commercial activities must be deposited with the 


Ministry of Industry and Commerce (art. 1). 
clauses limiting competition must likewise be so deposited (art. 2 


Contracts containing 


¥ 


The deeds and contractual clauses described above would be ineffec- 
tive unless so deposited (art. 3). 
The Minister of Industry and Commerce, in his study of the infor- 
mation obtained, is to be assisted by a special 17-member commission 
formed of 7 representatives of the Ministry and other appropriate 
Gopersanted departments and 2 each, selected from industry, labor, 


trade, consumers 


, and persons of legal or economic competence. 


The 


action of this commission 1s limited to recommendations expressing 
opinions to guide the Minister of Industry and Commerce in his 


action. 


The draft bill provides further (art. 6) that if a business combina- 
tion should cause a limitation on the liberty of consumers or an exces- 
sive or unjustified burden, the termination of the association may be 


declared, upon the petition of the public prosecutor, acting on an ac- 
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cusation by the Minister of Industry and Commerce made in accord- 
ance with the recommendation of-the commission. 

Article 7 provides for appointment of an administrator by the 
court in the event it is considered necessary to take immediate measures, 
pending court action, to restrain illegal acts on the part of the as- 
sociations. If dissolution is ordered, commissioners may be ap- 
pointed for the liquidation action. 

Penal sanctions are provided in case the association agreements 
are made effective without a previous deposit of the relevant deeds 
and contracts and in cases in which court decisions for nullification 
of the contracts or agreements are disregarded to the prejudice of the 
interests of the consumer (art. 8). 

This law would supersede the law of June 16, 1932, and the royal 
decree-law of April 16, 1936. 


In concluding his report accompanying the draft bill, Minister 
Togni made the following statement: 


In conclusion, we may state the regulations embodied in the bill will serve 
the purpose of insuring more consistent Government supervision by extending 
its scope as compared With that envisaged in current legislation, and of establish- 
ing all necessary safeguards. 

Government supervision will be made more efficient by the elimination of 
concealed combines for which no justification can be held out under the new 
system of greater economic freedom, whereas under the old one, which stifled 
all natural rights, they may have been avoidable. 

Supervision will show greater respect for individual rights since the pre- 
liminary and at the same time repressive system currently in force will be re- 
placed by an exclusively repressive control of syndicate activities, ruling out 
State initiative in all cases not directly detrimental to consumers. Further, 
repressive measures will be taken by the judiciary, and administrative action 
will be preceded by examination by a commission presided over by a magistrate 
and composed, in part, of representatives of the categories concerned. The 
commission will have no powers to wind up the syndicates, as was the case 
under former legislation, but will only be entitled to replace the directors. * * * 

The principles contained in the bill recommend its approval. Should it fail 
to be approved, there would be perpetuated a body of regulations that bears no 
relation to the renovated principles of freedom, and there would be glossed over 
the persistent disregard of the written law. The resulting gap in the discipline 
of the country’s economic life would be especially harmful for the working 
class. The dilemma with which we are faced is a stringent one, and admits 
of no other solution than that proposed by the Minister who has initiated the 
bill, with the sole aim of furthering the interests of the mass of the people. 


The bill was criticized by less conservative elements of the Christian 
Democratic Party, as well as by opposition parties, on the ground that 
it failed to provide effective enforcement measures against not only 
cartels but also monopolistic situations. 

This bill was referred to the Committee of Industry and Commerce 
and the Judiciary Committee of the Italian Chamber of Deputies. 
No further action has been taken on the bill since 1950 although it 
remains on the Chamber’s agenda. It is understood that further 
action presently is being held in abeyance in the hope that the Council 
of Europe will initiate action to coordinate national legislation for 
the control of monopolies. It is considered by Italian ‘officials that 
this should be done by the Council of Europe before international 
agreement for control of cartels is reached. 
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ATTITUDES TOWARD RESTRICTIVE BUSINESS PRACTICES AND THEIR CONTROL 


General 

Since the war there has been a growing interest in Italy in the effects 
of restrictive business practices on its economy and means of control- 
ling them. An article in a center-party, pro-Government publication 
indicates this interest : 

The problem of trusts in Italy is a grave and serious problem. It is there- 
fore necessary to avoid incomplete and premature reguiations—vague or partial 
measures—that would endanger solutions that might be efficient and decisive. 
Till the moment when the struggle against trusts has been completely prepared, 
until the public administration is in a condition to take upon itself all the 
responsibility of such an important task against trusts—all trusts—it is better to 
wait. But this will not be time lost because, if there really is the intention of 
preventing or at least diminishing abuses on the part of trusts, the means and 
the ways are simple and at hand. It would be enough—and this would be a 
lot already—not to favor them, as has always been done, and is still being done, 
especially in regards to the more powerful trusts, such as the electric and the 
chemical trusts, which often succeed in imposing on the Government. If these 
preliminary conditions fall through, the whole struggle against trusts becomes a 
joke. - 


Government 


It is an announced intention of the present Italian Government to 
exercise vigilance in the protection of “social interests.” Indeed, this 
is one of the declared bases on which Government policy rests. Bills 
such as the draft decrees presented by the Minister of Industry and 
Commerce in 1950, dealing with the control of monopolies and restric- 
tive agreements, are put forward in accordance with this principle. 
However, the composition of the dominant Christian Democratic 
Party is diverse and there are varying views as to the degree of control 
over monopolies and cartels that is needed. 

Political parties 

There is strong support among a number of Italian political parties 
for measures to reduce the power of monopoly in Italy. Popular sen- 
timent against monopolistic coneentrations and restrictive trade prac- 
tices is widespread, but the working classes frequently envisage the 
solution as socialization rather than antitrust measures. The Com- 
munists and pro-Communist Nenni Socialists have made Italian 
monopoly structures one of their prime targets. For example, the 
Communist Party announced in November 1951 that it intended to 
propose legislation in Parliament for the nationalization of monop- 
olies, more specific ally, the IRI® and the electrical and chemical 
industries. The degree to which they would support antimonopoly 
legislation not of their own making is problematical. 

The Social Democratic Party is opposed to restrictive business prac- 
tices and would be more willing than the Communist left to back anti- 
monopoly measures. They stand close to the Mazzinian Republican 
Party and to the Manchesterian Liberal Party on the subject. While 
a strong faction in the latter party represents conservative business 
and agrarian interests, the rhajority favors liberal economic concepts. 
Although these three parties are small, they constitute the center of 
antimonopoly sentiment in Italy. 





*° Tl Messaggero, June 17, 1950. 
© IRI and other government holdings operate in varying degrees as private enterprises 
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Members of the large and important Christian Democratic Party, 
as mentioned above, favor various degrees of control over monopolies 
and restrictive business practices. The neo-Fascist Italian social 
movement is hardly consistent on the subject. One faction favors 
drastic social reform, but others, having big- and medium-business 
backing, look to a return of the entrenched legal monopoly of 
corporativism. 

Industry 


The views of influential elements in Italian industry toward restric- 
tive practices are represented by Confindustria, the large and influen- 
tial organization of Italian industrialists. In a speech on November 
8, 1951, in Rome, Angelo Costa, president of Confindustria, stated that 
free competition is the basis of productivity and that monopoly situa- 
tions must be considered as inimical to productivity, but emphasized 
the danger of making summary judgments on every type of consor- 
tium arrangement. He also observed that such arrangements are use- 
ful for certain purposes, including that of reducing transportation 
and distribution costs. He expressed the view that excessive compe- 
tition destroys capital and thereby reduces productivity. On another 
occasion (December 16, 1951), Dr. Costa stated that the United States 
held exaggerated views as to the extent to which Italian industry is 
operated under monopolistic conditions and argued that legislative 
action to curb monopoly was unnecessary in Italy because of the exis- 
tence of an administrative remedy which the State could use at any 
time—namely, opening the door to foreign manufactured products. 
Confindustria, however, gives only qualified support to the liberali- 
zation of foreign trade. It favors measures which will increase the 
supply and lessen the cost of imported raw materials, and increase 
Italian exports. 

Another expression of opinion of Italian industry on restrictive 
trade arrangements is found in the attitude of Italian mercury produc- 
ers toward the reestablishment of the mercury cartel. These views 
were presented in the annual report of the board of directors of the 
Societa Monte Amiata, April 28, 1951: 

Clarification of relations with Spanish producers appears to be somewhat 
remote owing to the fact that this group (the Spanish) has decided to bring suit 
against the Italian industry and has made exorbitant claims in connection with 
an alleged violation of the former Italian-Spanish mercury cartel. Although 
Italian producers are determined to safeguard their interests, nevertheless it is 
hoped that there will be a change in attitude on the part of the Spanish group 
which would permit resumption of good relations and the reestablishing of the 


eartel. The advantage of the cartel both te the mercury producer and consumer 
cannot be overlooked. 


Labor 


Since the bulk of Italian organized labor is in the Communist- 
dominated CGIL, the views on integration of the two main non-Com- 
munist labor organizations, the Italian Confederation of Trade Unions 
(CISL) and the Italian Union of Labor (UIL), represent only those 
ofa minority. Both are antimonopolistic. 

Leaders of the CISL, the largest of the two unions, are known defi- 
nitely to support the Schuman plan which, among other things, for- 
bids cartels and certain restrictive trade practices. Giulio Pastore, 
for example, the secretary-general of the CISL and a leader in the 
movement to establish a European federation, expressed himself in 
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favor of the Schuman plan provided it does not give rise to a new in- 
ternational cartel for the protection of private interests. In February 
1952 the general council of the CISL passed a resolution on economic 
matters, one provision of which pledged the organization to “take vig- 
orous action against the monopolies which are chiefly responsible for 
adding wage increases onto the price structures.” 

The views of the Communist-dominated CGIL conform, of course, 
with those of the Communist Party. 


NETHERLANDS 
INTRODUCTION 


Until the mid-thirties the Netherlands Government had taken no 
action with regard to regulating economic competition. At that time 
the depressed state of the Netherlands domestic industry, as well as 
its international trade, on which it is highly dependent, led the Gov- 
ernment to support both domestic and international cartels as a Means 
of relieving the serious economic conditions. Nonetheless, a Jaw 
which permitted the Government to declare cartel arrangements en- 
forceable throughout entire industries was used relatively sparingly ; 
general enforceability was declared in 8 of 38 cases requested by in- 
dustry. While the Netherlands continues to regard cartel arrange- 
ments as frequently beneficial, its emphasis in this field since World 
War IT has been on curbing the adverse effects of such arrangements 
on its economy. 

Since the war the Netherlands Government has taken official action 
with respect to approximately 40 restrictive arrangements. In about 
half these cases the arrangements have been declared nonbinding or 
modified; in one case no action was taken, and the remainder are 
under study. In addition it is understood that a number of other 
arrangements were terminated or modified as a result of informal ap- 
proaches to industry. Nearly 500 agreements relating to competition 
have been registered in the Netherlands in acgordance with law and 
are in force. 

An important factor limiting competition is the existence of one or 
a relatively few large firms, relative to the size of the Netherlands 
economy, dominating particular industrial fields. Foreign competi- 
tion, however, constitutes a partial mitigating factor. 

The Netherlands economy is a private enterprise system in which 
state ownership in industry is not significant. A nation with wide- 
spread foreign investments and trade connections throughout the 
world, the Netherlands presents a generally favorable economic cli- 
mate for foreign investors within her borders and supports measures 
for trade liberalization. 


LEGISLATION 


Entrepreneurs’ agreements law of 1935 


During the depression, the Netherlands Government appointed a 
committee to investigate certain economic questions, including cartels. 
The committee recommended that a law be passed to give the Govern- 





* It would be incorrect to assume that all or possibly even most of these agreements 
would necessarily involve restrictions of types that in the United States would be illegal 
under the antitrust laws. 
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ment the power of compulsory cartelization. Based on this recom- 
mendation, there was passed the entrepreneurs agreements law of 1935 
which (1) authorized the creation of business and industrial cartel 
agreements by various enterprises within an industry and empowered 
the Government to make such agreements binding over the entire in- 
dustry in question; and (2) authorized the Government to dissolve 
any of these agreements if they were incompatible with the general 
interest. 

This law ® sought to remedy depressed business conditions through 
obtaining collaboration among the various firms in the same industry 
in the interest of promoting orderly marketing conditions and in- 
creasing efficiency. 

In the operation of this law prior to the war, 38 requests for legaliza- 
tion of cartel agreements were received by the Government, of 
which 8 were granted. There were no cases of dissolution of vol- 
untary cartels under the authority of article 6 and there were hardly 
any complaints about the application of the law.** 

Cartel Decree of 1941 

This decree, issued during the German occupation and still in effect, 
is basically the same as the 1935 law, which it superseded, in that the 
Government can enforce compulsory cartelization as well as dissolve 
vartel agreements when it is found in the public interest to do so. 
However, in addition to empowering the Government to declare an 
existing business arrangement enforceable, this law gives the Gov- 
ernment the power to impose cartel arrangements upon the industry 
and to revise existing agreements. 

The basic provisions of this decree are as follows: 

(1) All business combinations are required to deposit their organ- 
ization papers with the secretary general of the Netherlands Board 
of Trade, bidderry and Shipping. If a combination does not comply 
with this requirement, the secretary general can decide to consider 
the combination inoperative for a period to be determined by him." 

(3) The secretary general is empowered to declare business com- 
binations generally binding; establish combinations and make them 
binding; and to exercise supervision and enforcement over business 
combinations.® 

(4) The secretary general may require a change in policy by a 
combination where in his opinion it is acting to the detriment of the 
interests of the community or of the industry as a whole.” 

(5) Any act wilfully in contravention of this decree is subject to 
criminal action. . 

After the war, the Government believed that more attention should 
be given to measures to be taken against entrepreneurs’ agreements 
than to measures encouraging such arrangements. Since the war the 
Government has taken no action to declare any agreements generally 
enforceable. 


© The full title of this law is ‘“‘Law on the Statutory Application of Industrial Agreements 
to Non-Participants.” 
seni F. van Netten, Cartel Regulations in the Netherlands, Cartel, vol. 1, No. 3, January 
951, p. 92. 
% Art. 2. 
® Arts. 3, 4, and 6. 
% Art. 73 
& Art. 15. 
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Act of April 11, 1951 

Toward the end of 1950, the Netherlands Government was faced 
with the problem of counteracting rising prices after the Korean war 
broke out. The Government was ther reupon faced with the alternatives 
of reintroducing price regulations or stimulating competition to keep 
prices at a reasonable level. The latter method was chosen. 

To bring about such governmental control, a law was passed on 
April 11, 1951, regulating mutual agreements between entrepreneurs. 
This law was aimed at obtaining closer scrutiny of price arrangements 
and at expanding governmental powers over cartels. Under this law, 
the Minister charged with implementing the Cartel Decree of 1941 is 
empowered to suspend mutual agreements (which he contemplates 
declaring wholly or partially void in the seablis interest) if in his 
opinion immedi: ate action is required; the Minister shall not take such 
action until he has submitted the agreements to an advisory committee 
to obtain its views regarding the application of the Cartel Decree e 
1941 to such agreements; the suspension may not last longer than 
year; and within 3 months after the Ac lvisory Committee has vot 
its report, the Minister is required either to raise the suspension or 
declare the agreement to be void in accordance with the provisions of 
the Cartel Decree of 1941. 

Industrial Organization Act 


The Industrial Organization Act of 1950 was enacted to carry out 
economic planning for certain industries (to be selected by Parlia- 
ment) through labor-management groups which were to have ad- 

visory and executive powers with regard to economic and social mat- 
ters. The act was to bring all enterprises together in vertical and 
horizontal organizations to promote a development of industry in 
the interest of the community as a whole as well as of the industries 
themselves. Both the vertical and horizontal organizations are to 
be composed of employers and employees in equal numbers. Their 
task is to take such measures in production, marketing, distribution, 
and the organization of industries in general, as are required in the 
interest of the public and the parties concerned. 

For the protection of the consumers, superv isory control over these 
public bodies is retained by the Government. The act precludes their 
dealing with the establishment, expansion, and closing down of enter- 
prises. Finally, the act stipulates that no regulation may interfere 
with healthy competition. 


PROPOSED LEGISLATION 


A comprehensive bill, known as the Economic Competition Act, to 
regulate cartels and provide against possible misuse of economic power 
has been drafted but has not as yet been placed before the Netherlands 
Legislature. It has been submitted to the Social and Economie Coun- 
cil (which was set up under the Industrial Organization Act) for its 
study and comments. 

The bill is intended to take the place of the Cartel Decree of 1941, 
which presently is in force, and the Entrepreneurs’ Agreements Act 
of 1935, which is inoperative. 


* Act to Suspend Mutual Agreements 
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The draft bill utilizes the basic provisions of the 1935 law in that 
it would permit the Government to declare a cartel either enforceable 
or nonenforceable as circumstances might warrant. The bill would, 
however, give the Government greater authority and flexibility in 
dealing with restrictive practices. The principal features of the bill 
are: 

Owners of all enterprises bound by “arrangements concerning 
competition” ® must give notice of such arrangements to the Minister 
of Economic Affairs within a month. No arrangement shall be bind- 
ing unless it is “laid down in writing” and the authorities have been 
notified in the prescribed manner.” 

The Minister may declare the whole or a part of an “arrangement 
concerning competition” generally eedicwesatie upon owners of enter- 
prises in a given industry if the interest of the industry demands it 
and it is consistent with the public interest.” 

An “arrangement concerning competition” can be declared to be 
generally enforceable only upon the request of one or more of those 
bound by the arrangement. Upon this request, the Minister shall 
refer the matter to the Economie Competition Commission.” This 
group, consisting of 12 members appointed by the Queen, is to be set 
up to hear the parties concerned as well as other interested parties, 
including the organizations set up under the Industrial Organization 
Act of 1950," 

The Minister may declare any “arrangement concerning competi- 
tion” which he believes is not in the public interest to be wholly or 
partly nonenforceable.* Before taking such action, the Minister 
must consult the Commission, which may hold hearings.” 

If immediate action is necessary the Minister may suspend for 
a period of not over 1 year any “arrangement concerning competition” 
which he is proposing to declare nonenforceable.” 

All persons must refrain from practices by which they would re- 
strict any other person’s freedom with respect to matters that fall 
under an “arrangement concerning competition” which has been de- 
clared nonenforceable or has been suspended.” 

When the Minister suspects the existence of an “economic power” * 
which leads enterprises to act contrary to the public interest, he may 
require information to satisfy himself regarding the matter and may 
have the right to inspect books and documents.” 

The Minister, after hearing the views of the Economic Competit ion 
Committee, may publish data concerning an “economic power” where 
he believes it in the public interest to do so. (Publication, it is be- 
lieved, might be sufficient in many instances to correct any abuses of 
economic power.) °° 





* An “arrangement concerning competition” is defined as “an agreement or resolution 
under civil law regulating the economic competition between owners of enterprises.” Cer 
tain other agreements can be brought under this definition by administrative decree it 
they affect competition materially. 

% Art. 2. 

™ Art. 4. 

7 Art. 5. 

7% Art. 18. 

™ Art. 8. 

% Art. 9. 

Art. 10. 

7 Art. 11. , 

7% “Eeonomic power” is defined in art. 1 to mean “factual or legal relations in trade and 
industry which exert a predominant influence on a market of goods and services.” 

7 Art, 12. 

8 Art. 14. 
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If the Minister decides that possession of “economic power” leads 
enterprises to act contrary to the public interest he may (@) order 
such enterprises to deliver certain goods or prov ide certain services 
to excluded firms and to do so at normal market prices or on the custo- 
mary conditions of delivery and payment; (6) set rules concerning 
prices for certain goods and services; and (¢) regulate the conditions 
of delivery and payment for goods and services, including prohibition 
of restrictions on the buyer’s Tight to dispose of the goods or purchase 
other goods or services from suppliers of his own choice.” 


Any action contrary to the provisions of this bill shall be a mis- 
demeanor. 


ATTITUDES TOWARD RESTRICTIVE BUSINESS PRACTICES AND THEIR CONTROL 


Political parties 

The Roman Catholic People’s Party, the largest single party, is 

made up of diverse elements, including both business and labor sup- 
port, and consequently reflects varying economic views. The party 
takes no outright position on such matters as cartels, monopoly, and 
freedom of enterprise. It is in favor of wider distribution of personal 
property and advocates nationalization of industry only in exceptional 
cases. 

The second largest party in the country, the Labor Party, is basically 
socialistic in its point of view. It inveighs against the control exer- 
cised by such private arrangements as cartels, and demands legislative 
protection for small industries and establishments. This party re- 
cently drafted a plan called “de Weg Naar De Vrijheid” (the Road 
to Freedom) which calls for “a planned freedom for all.” It asserts, 
however, that power must not be centrally vested unless this is neces- 
sary for orderly administration. 

The parties most interested in “freedom of enterprise” and most 
outspoken in suppporting it are the Antirevolutionary Party, Chris- 
tian Historical Union, and People’s Party for Freedom and Democ- 
racy. The Antirevolutionary Party (ARP) is responsive to rural 
interests and to those of small-business people. It is Protestant, con- 
servative as regards social change, and definitely opposed to socialism 
and to government interference in economic : affairs, exc ept to mitigate 
the effects of exceptional occurences. The Christian Historical Union 
is similar to the ARP, save that its membership is made up of upper- 


> class Protestants and businessmen. It advocates greater emphasis 
_ on individuality and personal responsibility. The People’s Party for 


Freedom and Democrac y, the Stikker Party, has considerable. business 


/ support. It rejects nationalization of industry, but demands that 


monopolies be curbed. The organization of industry is to be attained 
by cooperation between free organizations of employers and 
employees. 

Labor 


All of the three major non-Communist labor unions—the Socialist 
Netherland Federation of Trade-Unions (NVV), the Catholic 
Workers Movement (KAB), and the Christian National Trade-Union 
Federation (CNU)—have gone on record in support of the Schuman 
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plan. In its resolution Aapprov ing the furtherance by all appropriate 
means of the economic integr: ition of Europe, the NVV indicated its 
opposition to cartels. Most of the discussion, however, has dealt with 
supranational aspects of integration rather than with such matters as 
restrictive business practices within the domestic economy. 


SwWITzERLAND 
INTRODUCTION 


Swiss industry is highly organized into trade associations which 
regulate the terms of sale and prices in practically all sectors of the 
economy. The most thoroughly organized are those which manufac- 
ture important export produc ts, such as watches, milk products, and 
textiles. 

The Swiss watch industry, for example, is organized into various 
associations composed of enterprises which produce, as well as 
assemble, all the necessary parts of a watch. Among these organiza- 
tions are the Swiss Federation of Watch Manufacturers (FH), 
Ebauches, S. A. (raw movements), United Assortments Factories, 
Union of Branches, United Hairspring Manufacturers, and United 
Balance Wheel Manufacturers. 

Of importance also is the General Swiss Watch Corp. (ASUAG) 
(founded in 1931). This organization, often called a “superholding 
company,” was founded by the watch industry, a banking syndicate, 
and the Government for the purpose of bringing under control all 
enterprises producing the four most essential parts of a watch (raw 
movements, assortments, wheels, and hairsprings).** Through stock 
ownership, it exercises control over the organizations of manufac- 
turers of these parts. This control includes, with Government sanc- 
tion and support, the regulation of production, the establishment of 
prices, and various other rules and procedures binding upon the 
members of the associations. 

The milk and textile industries are highly organized as the result 
of governmental policy. With respect to milk, the Government found 
itself faced with a decision during the early 1930’s as to the most 
effective means of supporting the producers’ affected by the depres- 
sion. The choice was between direct subsidies or organization of the 
industry by means of which the less efficient pr oducers would be pro- 
tected. The latter policy was adopted and has continued in effect. 
Approximately 126,000 individuals are members of the most promi- 
nent of the various organizational groups, the Central Association 
of Swiss Milk Producers. The Government has a voice in the pricing 
policy of the association, and fines and penalties can legally be levied 
by the association against those producers breaking the rules on 
pricing. 

In the 1920's, when the entire Swiss watch industry was reorganized, a number of 
enterprises refused to participate in this reorganization. Accordingly, the Government 
was asked to intervene in order to bring these dissidents in line. At first it replied that 
this was primarily a matter for the industry itself to handle. In July 1931 a petition 
signed by 56.000 citizens was filed with the Federal Council demanding that the Federal 
Government intervene immediately in erder to prohibit the exportation of knocked-down 
assemblies and parts The Government’s reaction to this petition was (1) to provide 
Federal financial assistance to enable the founding of ASUAG and (2) to issue a decree 
(March 12, 1934) which prohibited the opening or enlargement of watch factories without 


Government permission. Exports of watch movements, assemblies, and parts were also 
prohibited except by license. This decree has been periodically renewed. 
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Four principal divisions exist in the Swiss textile industry: Cotton, 
embroidery, silk and rayon, and wool. In each of these groups, a 
trade association dominates the industry with respect to price deter- 
mination and terms to be observed in sales, both at home and abroad. 

Other trade associations which carry on price fixing and other regu- 
latory practices are the Association of Manufacturers and Retailers 
of Agricultural Machinery, Roller Bearing Manufacturers and 
Forged Iron Work Association, Central Heating Installations Manu- 
facturers, ‘Razor-Blade Manufacturers, Typewriter Manufacturers 
and Dealers, and the Swiss Association of Piano Manufacturers and 
Dealers. 

LEGISLATION AND ADMINISTRATION 


Switzerland has no legislation designed specifically to combat re- 
strictive agreements among private enterprise. The country’s legal 
experts, as well as the F ederal Supreme Court, have repe: atedly held 
that since cartels are not specifically prohibited by law, they are 
permitted. 

It should be noted, however, that cartel-like organizations are sub- 
ject to the same general legal provisions which are applicable to any 
physical or jur idical person in Switzerland. For example, even 
though Swiss legislation contains no provisions specifically regulating 
cartels or their activities, there are general provisions in the Swiss 
civil and criminal codes under which a plaintiff may seek redress 
for damages which he feels a cartel organization has inflicted upon 
him. In addition, court decisions relating to various restrictive prac- 
tices, such as fines for violation of an agreement, boycotts, and ‘collu- 
sive submission of bids, afford some regulation of cartel practices in 
Switzerland. Within these limits cartels can operate freely, and none 
of their activities are outlawed as such. 

In Swiss legal practice the word “cartel” is defined as an organiza- 
tion of indepe ndent enterprises for the purpose of limiting free com- 
petition by imposing on the members instructions which they are to 
follow in their relations with suppliers and customers. Thus, a trade 
association, under Swiss law, can be legally defined as a cartel. 


Fi deral decree of June 20, 1936 


This decree, which established a system of price control, obligated 
cartel participants to submit their price agreements to the Federal 
Government. A Price Control Office was established with the au- 
thority “to make all necessary investigations.” It was empowered 
to examine the records of any associations, communities, firms, or 
individuals as considered necessary. In connection with private 
price-fixing agreements, the Price Control Office had the authority 
to change, abolish, or declare binding on everyone in the particular 
industry the terms of such agreements. While this decree would have 
enabled the Federal Government to exercise extensive authority over 
the pricing policy of cartels, it was abolished shortly after the Swiss 
devaluation in 1936 before any action had been taken under it. 


Legal Provisions dire ctly ap plicable to carte ls 
Article 31 of the Swiss Constitution, as amended in 1947, provides 


that “if the general interest so demands, the Confederation may enact 
provisions, if necessary in derogation of the principle of freedom of 


20173—52 5 
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commerce and industry, to remedy harmful economic or social conse- 
quences of cartels and similar groups.” * While this article provides 
the legal basis for the enactment of measures to control cartel opera- 
tions, at the present time no legislation is being contemplated along 
these lines. 

In the absence of a specific law regulating cartels and their activi- 
ties, the following general provisions in the Civil and Criminal Codes 
are occasionally invoked against cartels on suits brought by plaintiffs : 

(a) Article 41 of the Code of Obligations, w hich states “he who 
unlawfully causes damage or violates ‘the rules of decenc y and thus 
causes damage must indemnify the damaged” (The court has held 
that the “rules of decency” are violated if the damage caused to an- 
other person is in obvious disproportion to the advantage sought or 
obtained) ; 

(6) ‘the Federal law regarding unfair competition, of September 3( 
1943, which defines unfair competition as “misuse of economic com. 
petition by deceiving or other means which violate the principle of 
= faith and belief”; and 

(c) Article 28 of the Swiss Civil Code (par. 1), which states “he 
who is unlawfully injured in his personal sphere may file action 
against the injurer.” 


Administration of applicable legal provisions 
The courts, in adjudicating most of the suits which have been filed 


under the above legal provisions, have been generally sympathetic to | 


the cartel participants and have afforded the plaintiffs little relief. 

Generally speaking, the courts and a majority of the country’s 
legal experts believe that the principle of freedom of trade and com- 
merce as laid down in the constitution applies only to governmentally 
imposed restraints. Thus, the argument. follows, private cartel agree- 
ments are not affected by this constitutional guaranty and it cannot 
be invoked against pr ivate agreements. On the other hand, it is still 
questionable in the minds of many of these legal experts whether 

cartels which were organized at the Government's request, such as in 
the milk industry, may be in violation of this constitutional principle. 

The following decisions are illustrative of the general attitude of 
the courts toward cartel practices : 

(a) A cartel of Swiss iron wholesalers excluded from their sales 
those manufacturers who supplied agricultural cooperatives. A man- 
ufacturer brought suit for damages. The court ruled in favor of the 

cartel, “since the interest of the organization of the trade is equal to 
the interest of the manufacturer and the competitor, and no immoral] 
means have been used.” 

(5) An association 6a paper manufacturers refused to supply a 
particular firm. The firm brought suit, which the court rejected “since 
no compulsory contract (to su; »ply the firm) exists.” The court stated, 
however, “it shall not be denied that, ifa person having a monopolistic 
position refuses to supply a customer, it must be considered bad if such 
refusal is without cause or if the supply is extremely necessary for 
the customer.” * 

%t Art. 31 bis paragraph d. 
% Decision of Commercial at of Zurich of March 14, 1927, affirmed Federal Court 


September 15, 1927, K. R. 1928, 565. 
8 Case of paper sy ‘ndicate Papy van B. G. BE. 57, IL, pb. 268 ff. 
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(c) A Swiss trade association of tapestry makers participating in 
an international agreement with a similar organization in France 
had the French organization exclude a Swiss merchant from deliv- 
eries. The merchant brought suit against the Swiss organization. 
The court decided in favor of the merchant, stating that the boycott 
was without actual cause and the merchant could not obtain the 
material from elsewhere than the French firm. 

(d) In 1936, the Tobacco Merchants Association tried to compel an 
“outsider” through boycott methods to join the cartel. The “out- 
sider” brought suit against the association but received an adverse 
decision. In approving the boycott by the association, the court 
stated: 

The association wanted to conquer the defendant by economic existence. 
The association was guided by the aim of making him cooperate with it in order 
to restore sound price conditions in the retail trade. The aim was to make him 
cooperate in an undertaking which was absolutely legal. Therefore, the means 
which the association used in connection with the boycott had nothing to do 
with the destruction of his existence. It was not an absolute boycott preventing 
any supply. The boycott measures amounted only to making him pay 10 percent 
more than any other people paid in order to prevent him continuing to undersell 
the cartel. All these measures handicapped his economic activities, but they 
could not ruin his existence. 

Finally, the aim of the association was such a high one that no one can say 
that the difficulties for the plaintiff were not in reasonable relation to the aim of 
the association.” 

(e) In a case involving an agreement between firms as to the sub- 
mission of bids, the court - found nothing bad in any such understand- 
ing; that is, that only one firm shall submit a bid or that bids shall have 
uniform or certain other contents. However, the court stated that 
such agreements are against good morals if they result in handicap- 
ping the market, establishing monopolies, or destroying competition.” 
Activities of Price Fixing Commission 

At the present time, the Price Fixing Commission is studying cer- 
tain phases of cartel activity in Switzerland. This Commission was 
established by decree of December 28, 1926. Its general purpose is 
to study price agreements and all factors which might have a price- 
increasing effect. The Commission’s activity is nonpolitical. It 
merely investigates and makes recommendations. 

In 1937, the | Commission started an investigation of cartels. This 
investigation was on a purely voluntary basis and no pressure or 
Government power was used to obtain information. The Commis- 
sion’s findings therefore reflect primarily information voluntarily 
offered by c: artels and trade associations. 

So far the Commission has prepared a series of pamphlets on stone 
and earth products, wood and glass, paper and cardboard, foodstuffs, 
clothing, leather and rubber, iron and other metals, milk, and textile 
industries. A study is in progress on other industries. 





193636 of syndicate “Des Patrons Tapissiers”’ decision of B. G. E. of October 15, 1935, K. R. 


® Decision 0 February 12, 1936. 
® Decision of the Federal Court, 1937, II, 245. 
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B. SCANDINAVIA 
DENMARK 
INTRODUCTION 


There are no laws in Denmark which actually prohibit business 
enterprises from organizing cartels or engaging in other arrangements 
designed to restrain competition. As in the other Scandinavian coun- 
tries, existing legislation seeks to regulate and control such practices 
rather than prohibit them outright. 

Between 1929 and 1936 several laws were enacted to regulate and 
control agreements among business enterprises restricting competition, 
but these statutes were never considered very effective and were eventu- 
ally terminated in 1936. In 1937 a far-reaching trust control law was 
enacted. However, it was suspended during the German occupation 
and has since remained in that status. Since 1940 the Government 
has relied on price-control legislation for any regulative activity which 
it has undertaken in the field of restrictive business practices. 

Virtually all Danish industry is organized in associations, and these 
groups in turn are members of central organizations. The central 
organizations are represented in all major bilateral trade negotiations 
with foreign countries and are consulted by the Danish Government 
with regard to administration and legislation bearing on their respec- 
tive sectors of the economy. 

The central organization for commerce in Copenhagen is known as 
the Wholesalers’ Society and for the provinces, the Provincial Chamber 
of Commerce. Membership in the Wholesalers’ Society is compulsory 
for all wholesalers in Copenhagen. The Provincial Chamber of Com- 
merce is composed of central organizations for provincial wholesalers’ 
societies. Manufacturing industry is organized in the Industrial 
Council, while the central organization for the crafts is known as the 
Joint Representation for Danish Handicrafts and Industry. 

In agricultural operations, the Agricultural Council, which consists 
chiefly of cooperatives, and the Cooperating Danish Small Farmers’ 
Associations together constitute the central leadership. These organ- 
izations have approximately the same functions on behalf of agri- 
culture as the above-described organizations with regard to industry 
and commerce. They are consulted by the Government concerning 
foreign trade in agricultural products and proposals for agricultural 
legislation, and they represent agricultural vis-A-vis other domestic 
interests. 

Available information indicates that restrictive agreements prevail 
in many Danish trades. <A trust investigation committee was estab- 
lished in 1949 to investigate restrictive practices and recommend ap- 
propriate legislation for their control. It has selected 22 trades for 
investigation. Those industries heading the committee’s list are build- 
ing materials, coal and coke, petroleum products, electrical equipment, 
plumbing and heating equipment, and flat glass. 


62 





Se hey eiall 


4 


AR 


Ge eet 


EP RAL EA alain 


ot pena 


PPR 


as Meals eC 


a 





Devel« 
The 


ness p 
to pre 
limitec 
also p! 
unions 
produ 
in 193 
and ¢ 
compe 
minate 


Law o 
Inl 


ing at 
licatio 
been 1 
tive ti 
trol. 
minat 
fluenc 
tions 
busine 
the cc 
more ¢ 
shall 
that s 
prices 
they > 
regist 
The 
vestig 
ments 
If the 
requil 
enter) 
If 
mean: 
mark 
and ¢ 
contr 
in bei 
Sin 
tices 
and h 
"Th 


82 See 
8 Se 





FOREIGN LEGISLATION CONCERNING MONOPOLY 63 


EARLY LEGISLATION 


Developments prior to 1937 

The earliest legislation dealing with the subject of restrictive busi- 
ness practices was adopted in 1929. In that year a law” was passed 
to protect individuals against collusive agreements which unjustly 
limited access to employment or entrepreneurial activity. The law 
also prohibited exclusion from, or compulsory membership in, trade- 
unions or industrial or business associations. As this law did not 
produce the desired results it was terminated in 1937. Meanwhile, 
in 1931 another law was passed for the specific purpose of regulating 
and controlling agreements among business enterprises restricting 
competition. This law also proved to be ineffective and was ter- 
minated in 1936. 


Law of 1937 

In 1937 Denmark enacted Law No. 158, Law Regarding the Report- 
ing and Registration of Price Agreements and Regarding the Pub- 
lication of a Registration Gazette, to replace the 1951 law ‘which had 
been repealed. This new law, among other things, placed restric- 
tive trade practices under stricter governmental supervision and con- 
trol. Specifically, the law provided that “all agreements or deter- 
minations of one or several enterprises having such a decisive in- 
fluence on price, production, marketing, and transportation condi- 
tions in the entire country or certain districts that a free price or 
business methods are impossible or restricted must be registered with 
the control board.” The obligation to register exists even if one or 
more enterprises are situated in foreign countries. The control board 
shall register the submitted statements.” The law also specified 
that such agreements “are prohibited if they demand unreasonable 
prices or otherwise restrict free business, or if it can be expected that 
they will do so.”* Any arrangement or decision, in question, not 
registered was not considered legal or enforceable in court. 

"The control board was also given broad authority to conduct in- 
vestigations and demand information “for determining whether agree- 
ments or determinations covered by sections 8 and 9 exist. * * *” 
If the board found that a cause covered by section 9 existed, it was 
required to “change the conditions by settlement with the involved 
enterprise or by decree.” 

If allowed to continue in effect, this law would have afforded : 
means for effective control of restrictive business practices in Den- 
mark. However, it was suspended during the German occupation 
and although not revoked, has since remained in that status. The 
control board, which was established under the law, has remained 
in being to administer subsequent price control legislation. 

Since that time, Danish activity in the regulation of business prac- 
tices has been interwoven with measures for economic stabilization 
and has been closely related to regulations for price control. 


“Law Regarding the Safeguarding of Occupational Freedom and Freedom To Work 

“ The board consisted of 9 members appointed by the King and the Minister for Trade. 
= Section &. 

*® Section 9 
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Provisional price-control measures 

In 1939, with the onset of wartime conditions, Denmark found it 
necessary to establish a price-control system. Accordingly, the com- 
modity supply law of September 2, 1939, was enacted to give the Min- 
isters of Commerce and Agriculture a more general authorization to 
regulate prices and to order rationing. ‘The law also called for a gen- 
eral limitation of profits. 

Before the German occupation, this legislation did not prove to 
be completely effective either in maintaining stable price levels or in 
regulating other business activity within Denmark. After the occu- 
pation, however, more rigorous price-control enforcement was in- 
voked. On April 9, 1940, a general freezing of prices was announced 
and remained in effect until a new price law was adopted on May 
30,1940. The new law was very strict in terms of maintaining general 
price and profit levels. Concurrently with the coming into force of 
this law, the registration law (No. 158) of 1937 was suspended. How- 
ever, its provisions concerning the reporting and registration of re- 
strictive agreements were included in the new law. The control au- 
thorities were also empowered to require prior reports of contem- 
plated price increases for commodities, the sale of which was subject 
to cartel or similar agreements. 


CURRENT LEGISLATION AND ADMINISTRATION 


Current price-control law 

Since its inception in 1940, price-contro] legislation has been sub- 
ject to periodic renewal or amendment. Though several provisions of 
the original law have been changed or supplemented during the past 
12 years, the general principles embodied in the first law remain 
basically the same. 

The law currently in effect came into force on November 15, 1949, 
and is due to expire May 31, 1952." It differs from previous price- 
control legislation in that it looks toward the establishment of a legal 
framework to deal with normal rather than emergency economic con- 
ditions. In this respect, it provides for greater regulative activity in 
the field of restrictive business practices, combining provisions for 
price control in the sense of emergency legislation with provisions for 
the control of restrictive agreements in the sense of the registration 
Jaw of 1937. The 1949 law has as its purpose “to ensure control of 
monopolies, trusts, and cartels, as well as price agreements, within 
private enterprises, cooperative associations, and to prevent economic 
exploitation of the prevailing extraordinary conditions.” Further, 
its objective is “to make price calculations and price levels as normal 
as possible in order thereby to facilitate a liquidation of the extraor- 
dinary price measures and a return to normal conditions.” 

The Price Control Board, through its Price Directorate, is in charge 
of administering the law. The chairman of the board is appointed 
by the King, the other members by the Ministry of Trade, Industry, 
and Navigation. Consumer representatives, “including two repre- 
sentatives of the housewives,” must be included. 





* Law Concerning Prices, ete. Cf. Statutory Notification No. 463 of November 14, 1949, 
law No. 233 of May 25, 1951, and law No. 445 of November 14, 1951. Section 20 states 
that, during the period the law is in effect, the provisions of law No. 158 of May 18, 1937, 
regarding price agreements shall remain inoperative. 
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Like the registration law of 1937, the law of 1949 forbids “unreason- 
able” prices, profits and business terms, as well as agreements, meas- 
ures or stipulations which might be assumed to be conducive to un- 
reasonable prices or terms.” With respect to the term “unreasonable 
prices,” a provision which clarifies its meaning for purposes of regu- 
lation specifies that “if competition is sufficiently keen to assure a free 
price level, the price cannot be regarded as unreasonable.” 

The law also contains a reporting and registration requirement.” 
Specifically, it provides that “individual enterprises and associations 
whose arrangements, agreements or decisions exercise or may exercise 
considerable influence on prices, production, sales or transportation in 
the entire country or parts thereof shall be reported.” * * * 
Further, unless reported within the prescribed time limit, such 
arrangements shall “have no validity and are not entitled to any 
protection inthe courts. * * *” 

The board is empowered ® to take appropriate remedial action, if 
it finds that individuals or enterprises are engaging in the type of 
restrictive practices specifically prohibited as unreasonable. In seek- 
ing remedial action, the Board may negotiate with the parties con- 
cerned, or if this fails, order the parties to cease and desist from the 
objectionable practices. Such an order may include abolition of any 
agreements involved. 

An order of the board is binding unless appealed before the courts 
within 4 weeks. According to the latest available information, over 
1,000 agreements are rec orded on the register in Copenhagen. About 
half of these are still effective, the others having lapsed, for one reason 
or another. Instances of the board’s disapprov al of an agreement in 
the postwar period have been rare and there has been public discus- 
sion of the lack of effectiveness of the board in controlling the detri- 
mental effects of restrictive agreements on Danish economic life. 


Trust Committee law 


In 1949 the Danish Government established a Trust Investigation 
Committee to look into the question of restrictive business practices 
in Denmark.** As specified in the legislation : 


The committee shall investigate and report, to what extent the individual 
branches of Danish trade life— 

(a) (1) are governed by Danish or foreign individual enterprises, asso- 
ciations, partnerships or financially connected corporations. 

(2) are members of or influenced by private legal agreements, con- 
tracts, or stipulations which may limit free competition or freedom of trade. 

(3) are characterized by other conditions than those mentioned under 
(2) above which may limit free competition, such as public interference. 

(b) in connection with the work resulting from paragraph (a), the com- 
mittee shall express its opinion whether or not the existing legislation may 
be considered sufficient for protection against unreasonable or harmful 
effects of the said associations, agreements, or other conditions. If the 
committee finds the legislation insufficient, it shall submit its recommenda- 
tions for such new legislation as it may find expedient. 

% Sees. 8, 9, and 10. 

" See, 11. 

* Sec. 14. 

* Law No, 128, Law Regarding the Establishment of a Trust Committee. 
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The committee has announced that 22 trades ® are on its agenda for 
investigation. So far, it has completed the first of its scheduled in- 
vestigations and has published its findings and recommendations 
thereon. The industry involved is the lime, chaik, and mortar busi- 
ness. The committee’s report on this industry is mainly a systematic 
compilation and charting of the agreements and interlocking finan- 
cial and managerial interests which exist. The release of the report 
gave rise to a heated discussion of its contents among Government 
and industry circles, and the committee’s conclusions and interpre- 
tations, and recommendations were actively disputed by the spokes- 
men of the industry. 

Recently it was announced in the press that the committee had com- 
pleted its report on the coal and coke trade (the second on its assign- 
ment list) but that in the last minute had discovered a hitherto secret 
agreement of allegedly far-reaching importance requiring substantial 
revision of the study. 


PROPOSED LEGISLATION 


On October 19, 1951, the Social Democratic Party introduced a bill 
for the establishment of an entirely new Price Control Act. At the 
time the bill was introduced the legislature was also considering the 
Government’s proposal for an extension of the existing Price Control 
Act which was scheduled to expire November 15, 1951.7 

Accordingly, both the Government’s proposal for extension of the 
existing law and the Social Democrats’ bill were submitted to a 
parliamentary committee for further study. A committee report, 
dated November 12, 1951, stated that deliberations on the Social Dem- 
ocrats’ bill would continue and that the old act should be extended. 
This act has subsequently been extended to May 31, 1952. 

The proposed bill would put more emphasis on consumer represen- 
tation than the law currently in effect. Lars P. Jensen, Social Demo- 
erat, who presented the bill, said that the central problem is whether 
competition suffices to reduce production costs and that it is absolutely 
necessary to protect the consumers through legislation against an 
economic exploitation which may come from restricted competition. 

The new bill would authorize the Price Control Board to take action 
against prices, profits, or general business conduct which tend to 
give the consumer less benefits than he would have under conditions 
of free competition. The bill also provides that if production and 
sales methods are inefficient, or if profits are obtained which exceed a 
reasonable level, or if incomes are out of proportion to the efforts 
made, then the Board can also take appropriate remedial action. 

This proposed legislation would reduce the number of members 
of the Price Control Board and strengthen consumer representation. 
The bill stresses the importance of considering consumer interests by 
preventing restrictions which prohibit free competitive business. 

” Gasoline, petroleum, and fuel oil: cement and cement products: brick works products : 
stone, sand, and gravel; wood and timber: iron and steel: pipes and sanitary equipment 
electric equipment: window glass and plate glass: heer and mineral water: tohacco 
products ; vegetahle and animal oils: soan. sodium carbonate. and washing means: flogs 
hand bread: artificial fertilizers : automobiles and motor bicycles: agricultural machinery 
garden and field equipment; radio receivers and radio parts: yarns of wool and cotton: 
rope snd cordage; paner. cardboard. wal'naper. and bags: 


oe . : and hides, leather. and footwear 
*This law is described above under the section on “Current Legislation.” 
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The bill further provides that price formulation should be subject to 
public pressure, and that the Price Control Board must be allowed to 
investigate price formations within certain commodity groups, and 
that the results of these investigations must be published in a Price 
Gazette, informing the public of the costs of raw materials, wages, 
profits, and so forth. 


ATTITUDES TOWARD RESTRICTIVE BUSINESS PRACTICES AND THEIR CONTROL 


Political parties 

‘The present Government, in power since 1950, is a coalition of 
Moderate Liberals (Agrarians) and Conservatives, although the 
Social Democratic Party is by far the largest in Denmark. 

The Social Democrats are generally desirous of enc our: wing condi- 
tions of free competition. On the other hand an article in Verdens 
Gang (August 1951) a Social Democratic organ, expressed some 
doubts as to the effie: acy of competition. 

It is imperative in order to secure efficient production that the resources of 
manpower are used in the correct places. We cannot live by shaving each other. 
This central problem is handled most lightheartedly by certain quarters. Peo- 
ple trust the free play of natural forces and believe everything will be in 
order if public authorities merely stop preventing competition. A more realistic 
attitude proves that things are not quite as simple as all that. 

Yet the article advocates a stimulation of competition to increase 
efficiency within industry. 

There are two ways, which differ in principle, in which the interest of trade 
life in greater activity may be stimulated. The one is based on encouraging par- 
ticularly active traders * * *, The other procedure consists in bringing pres- 
sure to bear on trade life so as to enforce increased efficiency. 

The old well-known principle to bring pressure to bear on trade life consists 
in stimulating competition. 

The article then declares that either competition or public price 

regulation must bring about higher wages and shorter hours, with no 
increase in price. 

The whole question of increasing the efficiency of production is only of real 
importance if we at the same time can be pretty sure that the results of in- 
creased production do not only go into the employers’ pockets. 

As to the other political parties, the Radical Liberals (Radicale 
Venstre) favor free trade and free competition, as do the Moderate 
Liberals (Venstre) and the Justice Union (Retsforbundet). The 
Conservatives, composed of both manufacturers and merchants, are 
essentially in favor of the status quo, although they say that monop- 
oly should be controlled. 


Other groups 


Both labor and cooperative groups have remained relatively silent 
on this problem. The question of full employment and the general 
question of stability seem to capture their attention and time. 

As mentioned in a preceding section, Danish agriculture is under 
the quneinty of cooperative organizations which are consulted by 
the Government concerning foreign trade in agricultural products and 
legislative proposals. T he »y also re present agriculture vis-a-vis other 
domestic industries. Industry, as its views have been expressed 
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through its representative organizations, in general sees no real reason 
for any significant change in the legislation affecting restrictive 
business practices. 

In connection with the bill introduced by the Social Democrats, 
the Merchants Guild addressed a communication to the parliamentary 
committee discussing the law in which this important trade organiza- 
tion recommends that the committee refrain from supporting an 
extension of the law currently in effect. It maintains that this law 
is no longer necessary and that it directly prevents the general down- 
ward price trend from attaining full effect to the benefit of the 
consumers. 


Norway 
INTRODUCTION 


The regulation and control of restrictive business practices in Nor- 
way is subordinate to an over-all pattern of control which the Govern- 
ment exercises over the economy of that country. 

Through provisional decrees which have been enacted since 1945, the 
Government has acquired extensive regulatory powers over Norwegian 
business. Specifically, the administration of these powers has been 
assigned to an agency known as the Office of the Price Directorate, 
which is also empowered to administer those laws dealing with restric- 
tive business practices, namely, the Trust Control Act of 1926 and the 
Temporary Price Control Act of 1947.? 

Information available from published decisions of the Trust Control 
Board indicates that cartels and other restrictive arrangements, such 
as price fixing, division of markets, agreed limitations of production, 
and division of fields of production, prevail in most of Norway’s in- 
dustries.® 

There are a number of significant trade and industry groups in 
Norway, of which the most influential are the branch associations— 
organizations of manufacturers, wholesalers, retailers, importers, and 
exporters in separate fields.* The functions of the branch associations 
are to provide a forum for exchange of professional information; to 
discuss and agree on a common point of view-for the branch gn po- 
litical and economic questions of interest to the branch; and to decide 
technical and trade standards. Each association usually operates 
through a small permanent paid staff and a board of directors elected 
each year. 

The Norwegian Government is empowered to limit the establish- 
ment of new enterprises in various business fields, as it sees fit. In 
carrying out this authority, it generally employs the organized trade 
and industry groups in an advisory capacity. For example, the Price 
Directorate which is specifically empowered to determine whether new 


alae amieiianedaes 

?The Temporary Price Control Act is designed to regulate commercial enterprises, not 
only in relation to pricing activities but to their business activities in general, including 
restrictive practices. 

* Under the provisions of the Trust Control Act of 1926, agreements of a restrictive 
nature must be registered with the Government. These agreements are considered con- 
fidential and therefore for the most part the only available information on these agreements 
is that released by the Government. : 

‘For example, the Ship-Owners’ Association, the Forest Owners’ Association, the Paint 
Wholesalers’ Association, the Drygoods Retailers’ Association, the Coal-Importers’ Asso- 
ciation, and the Canned Fish Exporters’ Association. 
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enterprises may be established or expanded and the Supply Ministry * 
which administers foreign trade controls seek the advice of these 
groups in carrying out their responsibilities. 


LEGISLATION 

Early measures 

Prior to World War I, Norway followed a general laissez-faire pol- 
icy as far as the regulation of business activities was concerned. At 
the outbreak of the war, however, emergency measures affecting busi- 
ness activity, including restrictive practices, were enacted.’ Later a 
new governmental institution, the Directorate of Prices, was estab- 
lished to administer these laws which, with amendments, remained in 
effect until July 7, 1923, when a trust law was enacted. Prior to that 
time, on August 6, 1920, a law had been passed requiring that agree- 
ments among persons or firms containing provisions affecting com- 
petition must be registered and approved by the Price Directorate. 

These laws were emergency measures resulting from the economic 
situation which existed during and after World War I. In 1916 a 
parliamentary commission had been established to prepare recommen- 
dations for permanent legislation to supervise and control business 
practices restraining competition. While the commission’s activities 
were delayed because of the war, its work ultimately resulted in the 
Trust Control Act of 1926, which, with two subsequent amendments 
in 1932 and 1938, is still in force. 
Trust Control Act of 1926 

The Trust Control Act of 1926' is the basic law of Norway for the 
control of cartels and other restrictive arrangements. It is ‘officially 
known as the “Act Concerning Control of Practices in Restraint of 
Competition and of Unreasonable Prices.” Basically, the law allows 
agreements, arrangements, or combinations restricting competition to 
be undertaken only with the approval of governmental authorities, 
with whom they must be registered. These authorities have the right 
to modify or dissolve, if necessary, any collusive undertakings if they 
are found “to exercise a harmful influence on prices, production, and 
commerce” or otherwise to operate in a manner detrimental to the 
public interest. In general, the authorities may, at their discretion, 
intervene in any case involving a restrictive agreement in order to 
bring about remedial action. Administration ® is vested in a “Trust 
Control Office” headed by a director, appointed by the King. A con- 
trol board consisting of five members, also appointed by the King, i 
empowered to make the policy decisions and recommendations tor 
appropriate regulation and enforcement of the law. The director 
of the control office is authorized to take part in the meetings of the 





5In view of the nearly absolute dependence of Norway on a wide range of imported raw 
materials, the advice of trade and industry groups on the allocation of essential materials 
can have an important bearing on their availability to all firms. 

*A4 law of August 18, 1914, empowered the Government to fix maximum. prices of mer- 
chandise and to expropriate merchandise. Laws of July 6, 1917, and July 17, 1918, further 
strengthened the law for the regulation of prices. Although these laws were primarily 
directed toward price control, they also contained provisions for the regulation of 
restrictive business practices. 

7 As amended in 1932 and 1938. 


8 The administrative mechanism is described in arts. 2 through 5 and art. 20 of the law. 
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board but has no right to vote. The law also provides for an appeals 
board to hear appe: als on decisions of the control board.’ 

The administrative authorities are empowered to promulgate rules 
governing reports which business firms must make to the Government 
on pr actices which they engage in, or intend to engage in, affecting 
competition. On July 24, 1926, the authorities issued detailed instruc- 
tions ™ to business firms and organizations requiring them to register 
with the Government all combinations, agreements, Or understandings 
in which they participate. Organizations exercising a monopolistic 
position are also required to report pertinent details of their activities. 
Specifically, the obligation to report and register includes: 

(1) Any combination or corporations which have made or intend to 
make binding or guiding rules to control prices, production or com- 
merce, “when such rules must be regarded as important for market 
conditions in this country”; 

(2) Any agreement or arrangement having the same purpose as in 
(1) above; 

(3) Any corporation or person who exercises dominant influence on 
the prices or products or services concerned of the whole or a major 
part of the Norwegian market; and 

(4) Any corporation or person who owns or manages a business 
which is subordinated to, or dominated by, a foreign enterprise having 
a dominant influence on the prices of the goods or services concerned in 
one or more countries. 

The control authorities make the final decision in individual cases 
involving disputes as to whether or not there should be a registration. 
Compliance with the obligation to register makes legally valid the 
agreement, arrangement, combination or other type ‘of practice re- 
ported unless the contro] authorities object thereto, in which case the 
undertaking must be either appropriately modified or dissolved. In 
general, the law only allows registered agreements, arrangements or 
combinations to be concluded for 1 year. The control authorities 
can, however, allow agreements to be concluded for a longer period, 
if justifiable. 

The law contains specific provisions prohibiting business enter- 
prises from receiving or demanding unreasonable prices.’* Other re- 
strictive practices, including the imposition of unreasonable penalties 
for violation of a cartel agreement and restrictions on a cartel partici- 
pant’s dealings with third parties, are also subject to prohibition ™ 
depending on a determination by the control authorities as to how 
seriously these practices are affecting the economy of the country. 

When an enterprise fulfills its obligation to register and secures the 
legal right to engage in restrictive practices, it becomes the responsi- 
bility of the control authorities to see that the enterprise does not en- 
gage in practices which might in the future be inconsistent with the 
standards set under the law. If such practices develop the control au- 
thorities can take various courses of action. First, they may make an 
appeal directly to the party concerned in an effort to adjust the matter 

®In 1945 the functions assigned to these trust control authorities were transferred 


temporarily to the Directorate of Prices under the Provisional Price Control Law of May 8, 
1945. This transfer was made more permanent under the Price Control Act of June 30, 
1947. 
10 Art. 6. 
11 Trust Control Bulletin No. 1 (1926). 
2 Arts. 13 through 15. 
' Arts. 19 through 22. 
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amicably. If this action is not successful, more drastic action such as 
dissolution of the agreement can be taken. Action can also be taken 
to force a Norwegian participant in an international cartel to cease his 
participation.” 

All business enterprises are required to give the control authorities 
information about prices, trade, and other business conditions as 
might be required to carry out the intent of this law. Such informa- 
tion may be published unless there are objections by the party con- 
cerned, in which case the control authorities make the final decision. 
Provisional de crees afte cting re strictive practice 8 

Provisional, or emergency, laws designed to cope with immediate 
crises, which have been enacted since 1939 to control prices and regulate 
other aspects of business activity, have also included measures for the 
control of restrictive business practices. In fact, there has been a 
tendency in recent years for the Government to depend more on 
provisional legislation than the permanent. Trust Control Act for 
regulation of these practices. 

The provisional legislation currently in effect stems from emergency 
measures enac ted in 1939 at the outbreak of war. By a decree of Sep- 
tember 22, 1939, certain regulatory powers over business were given 
to the Minister of Justice. This decree was displaced under the 
German occupation by the Decree of September 12, 1940, which was 
enacted by the Administrative Council of Occupied Norwegian Terri- 
tories. Under the latter decree a Price Directorate was established to 
administer the emergency program. The Price Directorate was also 
empowered to work closely with the trust control authorities in 
carrying out his activities. 

In the meantime, however, the Norwegian Government-in-Exile in 
London was considering measures whic h might appropriately be en- 
acted to serve as an adequate legal basis for controlling the nation’s 
postwar economic life. Accordingly, on May 8, 1945, the Govern- 
ment-in-Exile issued a provisional decree pertaining to the regulation 
of prices and other business activity. Under this decree, the Govern- 
ment was not only enabled to fix prices, but also to levy charges on 
business for the purpose of obtaining price control subsidy funds, 
grant or withhold permission for the establishment of new business 
enterprises, regulate the expansion of existing business enterprises, 
prescribe the nature of the activities of a business concern, and take 
other steps of an equally broad nature. After the liberation of Nor- 
way these powers were exercised through the Directorate of Prices. 
The Decree of 1945 was eventually supe rseded by the Temporary Act. 
of 1947, which is currently in effect. 


Temporary Price Control Act of 1943 


The provisions of this law * are basically the same as those of the 
Decree of 1945 which it superseded. The salient provisions of the new 
version state that: 


The King, or an authority empowered by the King, may make the necessary 
decisions for the control and supervision of the following: 
(a) prices, profits, and dividends of 5 kind ; 
(b) production, commerce, and other business activities, with a view to 
counteract harmful restrictions on competition or other business conditions 


4 Art. 20. 
%® Officially known as “Temporary Act of June 30, 1947, concerning the control of prices 
and other business activities.” It has been renewed each year since its passage 
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which are found to be unreasonable or detrimental to the public interest, or 
with a view to organizing economic activities in a rational manner.” 

Under the act of 1947, the functions assigned to the “trust and cartel 
authorities” under the Trust Control Act of March 12, 1926, are trans- 
ferred to the Price Directorate. The 1945 decree had empowered the 
Directorate to execute these functions only on a provisional basis. 

Pursuant to the authority delegated under section 5, the Directorate 
may: 

(1) Forbid business enterprises to engage in restrictive practices; 

(2) Decide whether new enterprises may be established or whether 
existing enterprises may be expanded; 

(3) Require enterprises to produce certain products (in their line 
of business) at such prices and on such other conditions as may be 
prescribed ; 

(4) Require enterprises to pay certain fees “for the purpose of price 
adjustments or * * * other controls coming under this section”; 
and 

(5) Require a Federal or local government entity to take over 
“objects and rights” as needed, with payment of appropriate 
compensation. 

The Jaw also imposes an obligation to furnish information on any 
party requested to do so by the Price Directorate. Although this 
information may be communicated or published by the Directorate, 
the law provides that “information concerning secret technical devices 
and methods must never be published.” 


ADMINISTRATION 


Early enforcement activities 

Between 1926 and 1940, the Trust Control Act was rather vigorously 
enforced, both with respect to the provisions directly affecting pricing 
and sales to consumers and with respect to boycotts and other forms 
»f coercion which cartel participantsgpracticed on nonconformers. 

The public records of the trust-control office for 1938 and 1939 
reveal that four types of administrative decisions were handed down 
by the control authorities. The following table” gives the number 
of decisions (by category) wherein cartel participants were ordered 
to discontinue objectionable practices. 


Decisions 1988 | 1939 
| 
on a _ -—— —_——--_— —_ — — —— ° —— ion poets 5 eee Ee =—_ ED 
| 
Price or profit regulations 6 | 12 
Approval of permanent regulations regarding competition (trade) aes ll | 1 
Cancellation of regulations regarding competition ‘ rye Ly ll 
Prohibition of boycott and exclusive agreements oo netithadis te aclitee é BANE 74 39 
Total___. iin ees wl idicnaed stein ‘ + ecb Siatinmielacbeaciia 91 63 


In spite of the enforcement activities, evasion of the law is reported 
to have been commonplace. This evasion stemmed primarily from 
a loophole in the licensing provisions of the law. Since the law re- 
quired government licenses only where the duration of contracts and 
agreements exceeded 1 year, it was inevitable that some contracts con- 


16 Sec. 5. 
17 Source : Trustkontrollen, publication of the Trust Control Office. 
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‘aining a formal termination date within the statutory period were 
actually extended (without governmental knowledge) by the partici- 
pants through unwritten unde rstanding over a much longer term. 


Enforcement after 1940 

The Norwegian economy was in a very Jarge degree “frozen” during 
the German occupation which lasted from April 9, 1940, to May 1945. 
There were apparently no registrations during ‘this 5- year period, 
Since 1940 there has app: wrently been little action taken by the authori- 


ties under the provisions of the trust control law. Registration of 
restrictive agreements was however resumed in 1946. 


RECOMMENDATIONS FOR NEW LEGISLATION 


A government-appointed Price and Rationalization Committee has 
rec ently completed a study (early 1952) and submitted recommenda- 
tions for permanent legislation to regulate business activity, including 
pricing and restrictive trade practices. The report of the committee 
indicates that the principal objective of this legislation is to control 
competition rather than restrictive business practices. 

Specifically, the committee has recommended the enactment of a 
law which would serve to incorporate the Temporary Price Control 
Act, the present trust control law, and new measures that would en- 
deavor to attain “rationalization,” or a more efficient utilization of 
resources and the granting of much greater authority to the Price 
Directorate which would administer the proposed law. The report 
recommends that great care should be shown in establishing appro- 
priate administrative machinery to carry out the law and ‘that the 
most extreme provisions should be used sparingly. A procedure for 
appeal and complaint is also suggested. 

Some of the principal provisions recommended for inclusion in the 
new law are those whereby : 

(a2) A complete system of price regulation would be put into effect 
on a permanent basis under normal as well as emergency conditions ; 

(b) A permanent dividend limitation would be established ; 

(o) The Price Directorate, in enforcing the restrictive business- 
practices provisions of the law, would be enabled to use powers of liqui- 
dation or expropriation against the participants, if necessary ; 

(7) the Price Directorate would be authorized; 

(1) to instruct industries to form joint research projects, mod- 
ernize plants and equipment, increase standardization, set up 
joint factory procedures for production and joint control of 
raw materials and manufactures, and carry out research and 
trial operations with a view to the establishment of new con- 
cerns ; 

(ii) to limit unnecessary new establishments and to curtail the 
activity of existing concerns; and 

(iii) to force, if necessary, the transfer of business concerns 
from one part of the country to another and to take steps against 
concerns which in the view of the Directorate are badly man- 
aged, with expropriation powers to be used if necessary. 

The committee’s report and recommendations set off one of the 
sharpest controversies in political and economic circles witnessed in 
Norway during recent years. Opponents of the proposed law pub- 
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licly stated that the administrative authorities established thereunder 
“will rule the Norwegian economy with a power which not even the 
potentates of the autocratic period tried to achieve.” 

In anticipation of this situation the committee, through a majority 
report, issued a statement justifying its reeommendations. The com- 
mittee stated: “The majority presumes that the law proposals will 
raise another controversy as to the principle of a free or regulated 
economy, and refutes the arguments expected.” It added: 

(1) Competition guarantees neither quality nor reasonable prices 
and the influence of the consumer is not sufficient to guard against un- 
favorable conditions. 

(2) Free competition leads to a waste of resources and to unfavor- 
able developments because business may be operated, for example, 
under cover of import regulations and tariff protection. 

(3) Competition has not provided the basis for essential rational- 
ization and has resulted in an unfair distribution of social income. 
Far more concerns are established during a boom period than neces- 
sary, thus requiring regulation not only to establish full employment 
but to keep as many people as possible in effective employment. 

A minority of the committee attacked these findings, deseribing them 
as undemocratic and urging that the proposed law he temporary, to 
apply only to emergency periods. The minority ardently defended 
competition and attacked the theory of lodging such strong central- 
ized control in an administrative branch of the Government. 


ATTITUDES TOWARD RESTRICTIVE BUSINESS PRACTICES AND THEIR CONTROL 


Political parti g 

Neither the quasi-socialistic Labor Party, which has commanded a 
substantial parliamentary majority since World War II, nor the 
Conservative Party appears to have taken a position against restric- 
tive practices. It is true that free competition is used as a minor 
political issue between the two parties on occasion, but there seems to 
be no evidence that the Labor Party actively resents the failure of 
Norwegian businessmen to compete. Similarly, there is no evidence 
that more than an extremely small minority of the Conservatives feels 
that competition should be stressed as accruing to the benefit of the 
general public. 

Labor 

The Federation of Trade Unions, which politically is alined with 
and is a part of the Labor Party, does not consider the subject of 
restrictive business practices one of either immediate interest or im- 
portance to the iabor movement in Norway. The federation has been 
more concerned with advocating a planned national economy as a 
means of achieving full employment. ; 

( OnSUINETS and ( Oop rative § 

Consumers in Norway, as in most countries, are either organized 
poorly or not at all. Though they may be critical of the generally 
accepted phenomenon of restraints on trade, they are not powerful 
enough to form any effective opposition. In fact, none of the con- 
sumer interest groups that might be expected to take an interest in 
the subject do so. For example, the Cooperative Associations, which 
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are usually strongly opposed to restrictive practices and whose Swedish 
counterpart has fought such practices relatively successfully, has not 
been vocal on the subjec t. 


SWEDEN 
INTRODUCTION 


Swedish cartel legislation currently in effect provides for the regis- 
tration of restrictive agreements in a cartel register and special inves- 
tigations by the Government in fields in which restrictive business 
practices are believed to be having a serious effect on the domestic 
economy. The cartel legislation itself does not empower the Govern- 
ment to dissolve cartels or enforce discontinuance of other restrictive 
practices. However, in seeking remedial action, the Government has 
at its disposal various other measures such as revocation or lowering 
of customs tariffs. 

A Committee on Free Entry Into Business appointed by the Gov- 
ernment in 1946 to study problems of restrictive business practices in 
Sweden, including the possible need for new legislation, has recently 
completed its report and recommendations. ‘The committee has rec- 
ommended the enactment of new legislation more stringent than that 
currently in effect. While the proposed law embodies the provisions 
of existing statutes concerning registration, publication of agree- 
ments, and investigations, it would grant a specific Government agency 
the additional authority to dissolve cartels and enforce discontinuance 
of other restrictive practices as found necessary. The draft law is 
now under consideration by various executive and legislative com- 
mittees. It is not believed that a bill embodying the provisions of this 
draft law will be presented before the Riksdag session until 1953. 

The role which Government import and export monopolies and pri- 
vate trade associations play in the Swedish economy is significant. 

There are two types of export and import monopolies sponsored 
by the Government. The first of these are Government-owned or- 
ganizations. Appearing principally in the liquor, wine, tobacco, 
and grain industries, they have exclusive import and export privi- 
leges which they may permit private firms to share on occasion. 
The spirits monopoly is operated with the avowed pur pose of facilitat- 
ing the enforcement of Sweden’s rationing system. The principle 
objective of the tobacco monoply is, as is the case in many E uropean 
countries, the raising of revenue. The second type of organization 
is made up of indiv idu: il firms, companies, associations, and coopera- 
tives, to which the Government has granted the exclusive right of 
importation and/or exportation for a given commodity. The chair- 
man of the board of each association is also appointed by the Govern- 
ment. Examples of these organizations appear in the meat and dairy 
products industries. ; 

A somewhat different situation is found in the sugar industry. The 
exclusive right to import and export sugar has been granted to a 
mixed company, namely, Swedish Sugar Refineries, Inc., which owns 
all sugar refineries in the country. Since it operates under an agree- 
ment with the Swedish Government, the price it pays to farmers for 
sugar beets is fixed jointly by the company, the Government and 
farmers’ eiibieaianen: 


20173—52——-6 
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Although the Government itself allows free entry into almost all 
types of businesses, various trade associations may limit entry into 
such fields as hardware, chemical, food, and general store areas on 
the basis of lack of training, lack of need for the store, shortage of 
building materials, or for a variety of other reasons. 

The extent of domestic trade agreements among private enterprises 
in Sweden is exemplified by the fact that the Swedish Government, 
since 1947, has registered 510 agreements. They exist in industries 
such as woodworking machinery, farm machinery, electrical equip- 
ment, steel and steel products. 


EARLY INVESTIGATORY ACTIVITIES AND LEGISLATION 


Situation prior to World War I 

The earliest efforts of the Swedish Government to deal with cartel 
problems were initiated in 1912 when a royal decree was promulgated 
ordering an investigation in this field. The only result of this decree, 
however, was a special inquiry (and subsequent report) on the sugar 
industry. No further governmental activities were undertaken until 
1917. 

The inflationary period which developed during and after World 
War I stimulated renewed interest in restrictive business practices. 
In 1917 the Government appointed a special committee on tariffs and 
commercial treaties which amassed a large amount of information 
on the prevalence, as well as the effect, of restrictive agreements on 
Swedish industry and trade. 

Trust Legislation Committee and law of 1925 

As a result of the inquiry in 1917, a royal commission, also known 
as the Trust Legislation Committee, was established to recommend 
legislation for the regulation and control of cartels and trusts. In 
the fall of 1921 the committee submitted its report, which, among 
other things, contained basic policy recommendations. The commit- 
tee found that the prevalence of restrictive business agreements had 
gained such importance and had such far-reaching influence on price 
formation and other market conditions that it was desirable for the 
Government to take steps to prevent some of the more serious abuses. 
In spite of this finding, however, the committee arrived at the con- 
clusion that the time was not yet ripe for general regulatory legisla- 
tion. The committee suggested, instead, that a law be adopted estab- 
lishing a provisional trust commission for the purpose of undertaking 
a number of inquiries into restrictive trade practices in order to deter- 
mine whether special legislation would be necessary to regulate and 
control such practices. 

The committee’s report ultimately led to the enactment of a law on 
June 18, 1925." This law, which was given permanent instead of 
provisional status as originally recommended by the committee, pro- 
vided for investigations and did not include provisions for govern- 
mental supervision or control of restrictive business practices. 
Briefly, the Government was given the power to initiate investiga- 
tions of enterprises or associations of a monopolistic nature within 
the various fields of manufacturing, the skilled trades, commerce, 





18 Statute Concerning the Investigation of Monovolistic Enterprises and Combinations. 
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banking, insurance, and transportation. The actual investigation 
was to be undertaken by either a Government department or by one 
or more experts. The law entitled the Government to demand very 
detailed information on the activities of all participants in restrictive 
business agreements or of private companies which held a monopolistic 
position. While the law was in effect, investigations were undertaken 
in the flour-milling, yeast, sugar, fuel-oil, and chinaware industries. 
Committee of experts to study industrial organizations 

Between the two World Wars, a number of investigating commit- 
tees were appointed to inquire into various facets of restrictive busi- 
ness practices in Sweden.” 

One of the most important groups from the standpoint of accom- 
plishment was the Committee of Experts appointed in 1936 to study 
industrial organizations. Its final report, which was submitted in 
December 1940, was devoted primarily to a description of the indus- 
trial structure in that country. Since the war had broken out, the com- 
mittee did not propose any revision in the law of 1925, having de- 
cided to postpone such proposals until the postwar period on the 
presumption that postwar conditions would differ greatly from those 
existing before 1939. Furthermore, the committee seemed to be of 
the opinion that there was little abuse of monopoly power in Sweden. 
It based this conclusion on the following considerations. First, 
Swedish businessmen held the opinion that it was in their own best 
interest, in the long run, to follow a price policy which satisfied 
the consumer and avoided action on the part of the Government. 
Second, Swedish tariffs and other trade restrictions were moderate. 
As a consequence, competition from abroad limited the possibilities 
of exploiting the domestic market. Third, industrial organizations 
differing: in size, ownership, purpose, and so forth were often com- 
peting within the same field of production. In this connection, em- 
phasis was also given to the competition of the powerful Swedish 
cooperative movement, which, in a number of cases, was allegedly able 
to prevent monopolistic exploitation of the domestic market by un- 
dertaking its own production. 

In spite of its conclusion, the committee did discuss the possibility 
of undertaking greater control measures, and in this connection 
pointed out the necessity for the Government to obtain adequate sta- 
tistical data on industrial organizations in order to formulate a more 
effective policy on trust control. It suggested that one of the best 
ways to secure such information would be to introduce compulsory 
registration of cartels. 


POSTWAR INVESTIGATORY ACTIVITIES AND LEGISLATION 


Committee for Postwar Economie Planning 

After the Committee of Experts submitted its report in 1940, there 
were no further governmental activities in the anticartel field until 
a newly established Committee for Postwar Economic Planning 
submitted a report in 1945 on the restraints on free competition in 





1% Jn 1920 the Department of Agriculture appointed a group of experts to investigate 
the operations of middlemen in the food industry. In 1935 another Government committee 
submitted a report on The Living Standard and Labor Peace, dealing rather extensively 
with the activities of trade associations. None of the investigations, including that of 
the committee of experts appointed in 1936, led to any immediate changes in the legislation. 
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the Swedish economy. The report contained a general account of 
concentration tendencies within various fields of Swedish industrial 
life before and during the war. The committee fotind that restric- 
tions on competition were quite prevalent and recommended that 
extensive governmental supervision be undertaken. A draft bill of 
legislation to implement the committee’s recommendations was in- 
cluded with the report. This draft, among other things, provided for 
compulsory registration of cartel agreements. 

In 1946 the Government presented this proposed bill to the legisla 
ture (Riksdag) and it met with little opposition. On June 29, 1946, 
the bill became law.” 

Law No. 4 1S, June 29, 19 6 

The basic philosophy underlying this law is that by publicizing 
cartels and cartel-like practices, their elimination or substantial 
weakening will be encouraged. The law is not designed to discourage 
collaboration per se among business enterprises but to combat such 
restrictions on free competition as are detrimental to the public in- 
terest, for example, preservation of out-of-date methods of produc- 
tion and distribution, improper limitation of production, or the 
maintenance of prices at an artificially high level. 

The Royal Swedish Board of Trade which is the agency authorized 
to administer the law, established the Monopoly Investigation Bureau 
for this specific purpose.“ The law provides that supervision should 
consist of (1) registration of cartel and cartel-like agreements in a 
special cartel register, and (2) special investigations by the Monopoly 
Bureau concerning the effects of restricted competition on economic 
life. 

All written and oral restrictive agreements are subject to registra- 
tion. Excepted are agreements which deal exclusively with foreign 
markets (export cartels)” wages on the labor market (between trade- 
unions and employers’ associations), or domestic purchasing arrange- 
ments. Cartel participants are not automatically obliged to inform 
the Monopoly Investigation Bureau of their agreements since regis- 
tration only becomes obligatory after the Bureau has called upon them 
to do so. 

The Bureau may demand to see business correspondence, records of 
proceedings, interoflice memoranda, price lists, and agreements con- 
cerning discounts, and so forth, which may throw light on the nature 
of the restrictive practices. Where it suspects the existence of detri- 
mental restraints on competition the Bureau may decide to start special] 
investigations. Such investigations which are generally of an eco- 
nomic and statistical character may involve costs and prices, owner- 
ship, capital investments, marketing organizations, profits, and pro- 
ductivity. If an organization or firm neglects to comply with a re 
~~ Law No. 448, Law Concerning Supervision of the Restriction of Competition in Indus 
trial Life. For complete text of law, see appendix C, pp. 209-212. 

*tThe Monopoly Investigation Bureau actually supervises trade restrictions in all fields 
except banking and insurance. The Banking and Stockbroking Inspection Board and the 
Insurance Inspection Board supervise these fields 

“Under the existing Swedish cartel law, the Monopoiy Investigation Bureau registers 
cartel and other agreements in restraint of trade which affect the Swedish domestic mar 
kets. In other words, the Bureau is concerned with (1) Swedish cartels affecting produc 
tion and distribution of commodities (including services) in Sweden, and (2) international 
eartels whieh affect Swedish purchases. The Bureau is not concerned with (1) Swedish 
cartels affecting Sweden’s export trade and (2) international carfels in which Sweden 


is the seller. As regards cartels in which Sweden is both seller and buyer, the Bureau 
registers, as a rule, only the stipulations affecting the Swedish market. 
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quest for information within a prescribed time limitation, or supplies 
misleading or incorrect information, a court of law may impose a 
fine, or, in flagrant cases, a prison sentence. 

Not only parties to cartels but also so-called sole producers may 
be subjected to investigation. The Bureau is also empowered to 
undertake special investigations in order to verify whether or not 
firms or combinations, as ‘requested, have made available all relevant 
information. 

The scope of the Monopoly Investigation Bureau is therefore con- 
fined to investigation and analysis and the publication of reports on 
its inquiries. It is not empowered, otherwise, to intervene in cases 
which are regarded as having harmful consequences. The Govern- 
ment and the Riksdag make the final decision as to the type of reme- 
dial action which should be taken on the basis of the Bureau’s find- 
ings. For example, a commission may be appointed to negotiate 
with the parties to a cartel in efforts to have the harmful pr woe ar 
discontinued. If this is not successful, tariffs may be revoked « 
lowered in order to stimulate foreign competition in the industry con- 
cerned, In certain cases it may be possible to establish a state-owned 
enterprise in the trade under investigation, or the state may take 
over an existing enterprise. 


ADMINISTRATION OF CURRENT LEGISLATION 


Monopoly Inve stigation Bureau 

The Monopoly Investigation Bureau began to function actively 
during the first half of 1947. As of April 30, 1951, the Bureau had 
registered 510 agreements, of which 229 had either been canceled or 
modified, as follows: ” 


OCanceled outright_- ‘ : j eo : ts wm Te 
Made less restrictive = ia ‘ sain beep itasiata ad 12 
Removed from the register as nonrestrictive___ ca eke 2 
Replaced by new agreements aie > 9 
No changes made in their restrictive provisions ‘but in such m: itters : as with- 
drawal or addition to membership in a cartel and pricing__-—- biimngdis 13 


The canceled agreements involved a wide variety of restrictive prac- 
tices such as price fixing, division of markets. establishment of pro- 
duction or sales quotas, and the control by trade associations of entries 
into specific fields of business. 

cxamples of the types of agreements canceled were: 

(a) five division of market agreements between a number of 
Swedish, one Norwegian and one Finnish manufacturer of wood- 
working machines; 

(6) an agreement between the Swedish Window Glass Whole- 
salers Association and Belgian and French manufacturers grant- 
ing preferential discount rates; 

(c) five agreements between two of Sweden’s leading steel-mill 
companies on uniform prices for various types of steel; and 

(¢) a number of agreements on price fixing for steel pipes, farm 
machinery, and electrical installation work. 

* Based on information contained in the latest available issue of Kartell Registret (The 


Cartel Register), published as No. 5-6 of 1951. It is the 25th issue of this publication 
since the establishment of the Monopoly Investigation Bureau 
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In addition to registering individual agreements, the Bureau car- 
ries out special investigations in fields in which restrictive agreements 
are believed to have led to abuses. So far the Bureau has published 
reports on special investigations in the following industries: (1) 
watches and clocks, (2) undertakers’ business, (3) margarine, (4) 
bricks, and (5) agricultural machinery. The Bureau is currently con- 
ducting investigations in about three or four other industries. 

Publicity is given to the investigations through the medium of 
the Cartel Register, which contains summaries of the registered agree- 
ments. This publication also gives comprehensive surveys of condi- 
tions affecting competition in different business fields. Of great im- 
portance is the publicity given in the daily press in the form of reports. 
news items, and editorials concerning the existence of cartels and their 
activities. 

The experiences of the Bureau have led many observers to the con- 
clusion that its work has affected certain improvements. As previously 
indicated, since compulsory registration was introduced, 229 of the 
agreements published in the Cartel Register have been canceled or 
modified as of April 1951. 

For financial reasons, it has not been possible to expand the Monop- 
oly Bureau to the extent at first intended. At present, it consists of 
two departments. One carries out the regular procedure of register- 
ing, classifying, and analyzing cartel agreements and the other under- 
takes those special investigations considered necessary. According 
to the original plan the Bureau was to have a third department for 
analyzing the price structure in Swedish industries, but it has not been 
established to date. 


Special investigations 


Petroleum investigation of 1945—An Oil Investigating Commit- 
tee was established, September 14, 1945, to survey and submit pro- 
posals on state control of fuel and lubricating oil imports. Later on, 
the committee was also ordered to investigate the activities of local 
fuel and lubricating oil enterprises. 

The final report, published in 1947, contained 16 chapters of find- 
ings and conclusions. Chapter XII, entitled “Cartels and Other 
Competition—Limiting Measures,” dealt with the committee’s find- 
ings with respect to restrictive business practices in Sweden’s petro- 
leum industry. The committee stated : 


In our capacity as an investigating authority we have paid attention to the 
question of cooperation through cartels and by means of other measures re- 
stricting competition. In conferences with representatives of the companies and 
in going through an extensive collection of written material it has been estab 
lished that the oil companies in Sweden have cooperated in different respects, e. g., 
as regards sharing of the market, prices, handing in of offers, establishing of 
discounts, relations to consumers’ associations, customer protection, customer 
transfer, etc. In this connection it is remarked that this cooperation is, to an 
essential degree, based upon international agreements. * * * 


The committee’s final recommendation, contained in chapter XVI. 
called for nationalization along the following lines: 


* * * we have found that the most appropriate solution would be to 


confine all trade in liquid fuels and lubricating oils with certain restrictions 
as regards the purchase of crude oil by the refining industry—to a state- 
owned monopoly... . 

We therefore propose that this industry be nationalized on that scale, and in 
accordance with those main lines, which are discussed in detail later in this 
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report. A proposal for legislation relating to a state monopoly on the import 
and sale of liquid fuels is appended. 
This recommendation has not been placed in effect. 

Electrical industry investigation of 1947—Acting under instruc- 
tions of the Riksdag, the Swedish Government, on June 30, 1947, au- 
thorized the establishment of a committee of 10 “to study the capacity, 
structure and competitive conditions of the electrical industry and to 
submit relevant proposals.” This was done as a result of motions 
introduced in the Riksdag, proposing the establishment of a state- 
owned electrical-equipment manufacturing plant to compete with 
ASEA ; * the leading Swedish manufacturer of heavy electrical equip- 
ment. The committee completed its work and published its findings 
and conclusions in a report entitled “The Capacity of and Competitive 
Conditions Within the Swedish Electrical Industry.” 

A large part of the committee’s report consisted of a survey of car- 
tel agreements in this field and a discussion of their effects. The re- 
port included a survey of the prewar international cartel agreements 
in the high-voltage equipment field and of corresponding domestic 
agreements. Agreements relating to copper wire, electric cooking 
ranges, elevators, electric meters, cables, and electrical fittings were 
also mentioned. 

The principal conclusion arrived at by the committee on the basis 
of its investigation was that— 
the current expansion of the electrical industry represents an adequate increase 
of production capacity even considering the need for increased export sales and 
there seems to be no need for any additional expansion of the industry's produc- 
tive capacity through private or governmental initiative. 3 
Activities of Swedish Federation of Industries 

In discussing the administration of Sweden’s anticartel legislation, 
mention should also be made of the activities which industry has under- 
taken vis-i-vis the problem. 

In 1950 the Swedish Federation of Industries set up a special com- 
mittee for dealing with cartels and related questions. This body, 
known as the Cartel Committee, has at present six members elected by 
the Board of Federation of Industries. They have been selected so 
that the different schools of thought with respect to cartels within the 
federation are represented. ‘The purpose of the committee is to advise 
members of cartels to suspend or modify their terms of cooperation so 
that no justified objections can be made by the public against such 
cooperation. 


PROPOSED LEGISLATION 


Committee on Free Entry into Business 


The Committee on Free Entry into Business, appointed in 1946, was 
originally constituted to study questions peeeanG to pr ivate control 
of new firms entering into business, and certain restrictive business 
business practices such as boycott, price discrimination, and related 
problems. Its membership included representatives of Government, 
consumer cooperatives, retailers, wholesalers, labor, and manufac- 
turers. In 1949 its terms of reference were widened to include an 
investigation of the need for revising the law of 1946. The committee’s 


*% Allmanna Svenska Elektriska Aktiebolaget. 
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work has now been completed. Its findings and recommended legis- 
lation are embodied in a two-volume report, which is said to be a 
valuable source of information on restrictive business practices in 
Sweden, both past and present, in domestic and international trade.” 
A good part of the material is based on data collected and published 
by the Swedish Monopoly Bureau but it also contains much informa- 
tion derived from independent research. 

The legislation proposed by this committee embodies the basic prin- 
ciples of the existing statutes, that is, it provides for the registration 
and publication of restrictive agreements as well as pertinent investi- 
gations. 

The draft law would not make restrictive practices illegal, per se, 
but, in contrast with the existing Swedish legislation, it would grant 
a specific Government agency the authority to dissolve cartels and 
enforce discontinuance of other restrictive practices. 

This agency would be known as the Free Trade Board and would 
be composed of seven members. Four, including the chairman, would 
be appointed by the Government for a definite period of time; two to 
possess experience as judges, and the other two to be economic experts. 
‘The remaining three would be selected for each specific case by the 
chairman of the board from a 21-man “advisory council” to the board. 
Of these, one would represent consumers or wage earners, another 
manufacturers or dealers, and the third, the Government agency with- 
in whose sphere of activity the case in question falls. The members 
of the council would be appointed by the King-in-Council for a period 
of 2 years. 

In additiM® to the aforesaid board and council, the draft law pro- 
vides for the appointment of a Commissioner for Free Trade Matters 
who is “to represent before the Free Trade Board the interests of the 
community.” The commissioner would thus play a role similar to 
that of the public prosecutor in an ordinary court of justice. 

The function of the Free Trade Board would in brief be as follows. 
First, the board would determine whether restrictive practices in a 
specific case are harmful to the public upon a request from the Com- 
missioner for Free Trade Matters, or upon complaints by a business 
firm, a consumers’ organization, or a wage-earners’ organization. In 
that event, the board would try to remedy the situation through ne- 
gotiations with the parties concerned. If the negotiations failed, the 
board would order the parties concerned to desist from a specific re- 
strictive practice. Failure to comply with an order by the board would 
(raw fines or a prison term, imposed by an ordinary court of justice. 
If the board believed that a situation could not be remedied through 
this procedure, it would report the case to the King-in-Council. 

As defined by the draft law, restrictive practices have a harmful 
effect if they lead to excessive prices, impede cost reduction or economic 
and technical progress, cause higher costs, or bring about an unsatis- 
factory supply situation. The legal presumption is that “harmful 
effect” exists in cases of sales or other discrimination; cartels based 
on arrangements about prices and terms and about territory or cus- 
tomers; and the fixing of minimum retail prices by manufacturers or 
wholesalers, or of minimum wholesale prices by manufacturers. 





% No English translation of the report is as yet available. However, a brief summary 
of the report and the provisions of the recommended legislation have been translated. 


be 


tic 


of 
it 

sti 
sti 
ac 
ca 


of 
th 
31 
la 
fo 


be 





n- 


on 
f1- 


FOREIGN LEGISLATION CONCERNING MONOPOLY 83 


The draft law is also broader than the 1946 statute in that it is to 
be applied to so-called consumer cartels and, under certain conditions, 
to restrictive practices affecting foreign markets. The latter prac- 
tices are, however, not liable to registration. 

The proposed law has been prepared and endorsed by the majority 
of the committee (5 members). A minority (3 members) is opposed to 
it on the grounds that while admitting the existence of harmful re- 
strictive practices in Sweden, they claim that the registration of re- 
strictive agreements under the present anticartel law and the self- 
action by business organizations are entirely adequate means of fighting 
cartels and monopolies. 

The report and the draft law have been distributed to a large number 
of Government agencies and trade organizations which were to submit 
their written comments to the Minister of Commerce before December 
31,1951. A study of these comments, and the examination of the draft 
law by the various executive and legislative committees responsible 
for the final wording of bills of law will take considerable time. It is 
believed, however, that the bill in its final form may be ready for the 
Riksdag session of 1953. 


ATTITUDES TOWARD RESTRICTIVE BUSINESS PRACTICES AND THEIR CONTROL 


Political parties 

The political parties, as such, have not chosen to discuss at any length 
the question of monopoly and competition. However, individual per- 
sons in the parties, as members of other groups, and newspapers sup- 
porting particular parties have voiced their opinions on this subject. 

Dagens Nyheter, a Liberal newspaper published in Stockholm, is the 
largest daily paper in Sweden. In a series of articles published in 
April 1950, concerning new legislation which would be suitable for 
Sweden, it stated that a new law should not prohibit all cartels, but 
should empower the Government to dissolve those which are detri- 
mental to the public. According to Dagens Nyheter, such a law, plus 
the removal of Government price and foreign-trade controls, and a 
“house-cleaning action” by business itself, would be the best means of 
regulating the cartel situation in Sweden. 

Of articles published in other Swedish newspapers, two may be men- 
tioned briefly. Tidningen, also a Liberal newspaper, in an article 
(April 22, 1950) entitled “Competition and Cartels,” stated that all 
cartels were not “bad” and that it was an open question whether com- 
petition should be cutthroat or combined with a degree of “reasonable 
cooperation” between companies. In general, the article, although 
condemning “bad” cartels, found that the situation was not serious 
and did not call for remedial action in the form of more stringent 
anticartel legislation. 

Svenska Dagbladet, a Conservative newspaper, in an editorial 
entitled “The Cartel Problem” (April 24, 1950), stated that cartels 
were an integral part of the modern economic system and in many 
cases provided considerable advantages to the public. On the other 
hand, it held that before the war when there were practically no 
Government controls over economic life there were comparatively few 
cartels in Sweden. However, their number greatly increased in the 
period 1940-50 as a direct or indirect result of the Government’s 
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economic policy (heavy taxation, foreign trade, price, and other con- 
trols). Most of these cartels would disappear if full economic freedom 
were restored. Finally, it was pointed out that the present Swedish 
cartel legislation was adequate and that there was no need for further 
Giriehaant action. 


Industry 


Those groups in industry which have commented on cartel control 
legislation have in general been opposed to it. Retail merchants have 
also been adamant in their opposition. The Federation of Industries 
opposes the newly proposed law although agreeing with the specific 
provision for expanding the Monopoly Investigation Bureau. The 

federation advocates instead tax reforms and the abolition of state 
arrangements (price control) which it claims prevent competition. 
Cooperatives and consumers 

The consumer cooperatives have always fought for competition and 
against monopolies. Their experiences in their battle with the cash 
register and margarine monopolies are legend. They have been espe- 
Cli ally vocal in the past few years, publishing books and articles relating 
to the problem. 

The Swedish Cooperative Union, on the whole, has endorsed the 
proposed law. It has taken the position, however, that the law should 
also be applied to business activities of Government agencies or 
Crown-owned companies, and that the law should be made more 
stringent by explicitly prohibiting certain types of restrictions on 
competition. 
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C. UNITED KINGDOM AND BRITISH COMMONWEALTH 
Unitrep Kinepom 
INTRODUCTION 


British theory and practice in the antimonopoly field is so inter- 
woven with the changing character of the British economy that it is 
impossible to say that either has developed from the other. Each is 
but a facet of the political and economic complex which has resulted 
from the internal and external pressures to which the United Kingdom 
has been subjected over the last half century. At the risk of over- 
simplification it may be said that the legislative and legal approach to 
restrictive business practices has as a result been directed not at the 
achievement and maintenance of a competitive economy as an ideal, 
but rather at the protection of what has been conceived to be the 
public interest within the context of the existing economic system. 

The economic climate of the United Kingdom appears to have gone 
through three separate, though widely ov erlapping , phases, eac h of 
which has contributed to and helps to explain the present character of 
the body of British antimonopoly law. The first of these phases, 
which extended, very roughly, from about the start of the eighteenth 
century to the First World W ar, was dominated by Britain’s tradi- 
tional doctrine of laissez faire. Britain’s place in the forefront of the 
industrial revolution combined with its expanding empire and its 

ready access to growing overseas markets to create an environment 
“aden to the | competitive growth of business and to the develop- 
ment of a policy of noninterference on the part of the Government. 
Although there was no legal bar to the conclusion of restrictive agree- 
ments, these played no prominent part in British industrial develop- 
ment until the start of the twentieth century, and for the most part 
the attitude of the Government was one of noninterference in com- 
mercial and industrial matters, including those concerning cartels, 
monopolies, and restrictive business practices. It was during this 
period, particularly in the nineteenth century, that the gre: ter part 
of the body of common law relating to industrial combinations and 
contracts was developed so that today it exhibits many traces of the 
laissez-faire philosophy. 

This early attitude and the philsophy which underlay it was vir- 
tually abandoned in the interwar period as a result of the problems 
stemming from the First World War and from the world-wide de- 
pression. British businessmen and industrialists generally deserted 
the principles of laissez faire in an effort to defend their insecure eco- 
nomic position. In Great Britain this movement found expression, 
in most cases, in the formation of “impermanent combinations” within 
industries.” Existing trade associations were strengthened and new 

* Impermanent combinations have been defined as groups (such as trade associations) 
formed by agreements, the parties to which are free to resign from the groups if they so 
desire. “Permanent combinations,” such as trusts, have not played the important role 
in Britain which they have in the United States, though there are important exceptions. 

The Imperial Chemical Industries (ICI), for example, was formed in 1926 by the com- 
bination of several large chemical and dye companies and today is one of the mest influen- 
tial concerns in Britain and in the world. The firm of Courtaulds, Inc., through its great 
= during this period, today virtually controls Britain's rayon ‘and artificial fiber 
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ones established to act as controlling bodies to regulate output, prices, 
and selling methods, and, on occasion, to standardize products, en- 
force uniform labor policies, fix entrance requirements, and centralize 
raw material purchasing. 

During the period between World Wars I and II, Government in- 
tervention in the economic affairs of business was for the first time also 
generally accepted as a necessity. Under the influence of the theory 
that restrictive agreements were necessary as “rationalizing” mech- 
anisms to prevent excessive and harmful competition which might 
prove destructive to economic stability, governmental policy encour- 
aged ™ and, occasionally, compelled regulation of competition.” 

The third phase may be said to have begun toward the end of the 
Second World War with a gradual shift in policy on the part of both 
major political parties to the espousal of positive action to correct the 
harmful effects of restrictive business practices. This recognition of 
the need for corrective measures occurred together with, and perhaps 
as a result of, an increasing degree of concentration of industry which 
was directly encouraged by the war. 

The increasing degree of Government intervention, including the 
nationalization of industry in the war and postwar period has resulted 
in the acceptance of Government supervision and control as a sub- 
stitute for measures of monopoly regulation administered through 
the courts. The Government’s activities since the war have been the 
logical extensions of its operations in the interwar period. Govern- 
ment intervention in the administration of the railroads and the coal 
and steel industries has culminated in nationalization.” Other gov- 
ernmental control measures have included the bulk purchasing and 
distribution of certain commodities. 

The Monopolies Act of 1948, the principles of which were favored 
by both major parties, was introduced into the midst of this complex, 
not so much as a measure designed to increase competition in and 
of itself as in recognition of the fact that the regulatory powers 
of the Government, though effective as positive instruments of eco- 
nomic control, provided no well-defined barriers to harmful restrictive 
practices, and that something specifically directed at this problem was 
needed. The theory that restrictive agreements and monopolistic 
industrial concentrations often perform useful functions has not been 
directly challenged, and the act provides mainly for the investigation 
of selected industries to insure that such restrictions as are found to 
exist are not perverted to the detriment of the consumer and of the 
economy as a whole. 

2? For example, the Government encouraged concentration through the administration 
of its tariffs. Businessmen desiring tariff protection had first to state their eases to the 
Import Duties Advisory Committee. In many cases, the committee would state that it 
would give greater consideration to proposals “if they were presented by spokesmen repre- 
senting industries so completely organized that those who speak can make commitments 
for the entire industry as a unit and can give reliable assurance that benefits conferred 


by the tariff will not be dissipated by subsequent cutthroat competition.” (Professor 
Lewis, Prices and Production Control in British Industry.) 

* For an excellent treatment of this aspect of British policy, see TNEC Monograph 
No. 40. The Government encouraged the formation of the Tron and Steel Federation to 
regulate the conduct of the industry and to enable it to negotiate with foreign competitors 
effectively by giving it a quasi-monopolistic position on the home market. The Coal 
Mines Act of 1930 was, in effect, practically a measure of compulsory cartelization, pro 
viding for output limitation and the assignment of quotas and prices for the entire indus- 
try. The Cotton Industry (Reorganization) Act of 1939 was similar in that it provided 
for the fixing of prices and for the elimination of “redundant machinery.” 

2° Although the Conservative Party is committed to the denationalization of the steel 
industry, nothing has as yet been done in this direction 
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LEGAL PRACTICE AND LEGISLATION IN ANTIMONOPOLY FIELD 


Prior to the passage of the Monopolies Act of 1948, Great Britain 
had never attempted to maintain competition through legislation. 
The Statute of Monopolies of 1624 and its reenactment in 1687 in 
the final abrogation of the royal prerogative to establish monopolies 
were aimed only at the arbitrary grants of legal monopoly franchises 
by the Crown. Since the time of those acts, throughout the disrup- 
tions of the industrial revolution and the subsequent rise of trade 
combinations and integrated trusts, there has been no generic anti- 
monopoly legislation in the strict meaning of the term. 

Until 1948 the law applicable to monopolies was comprised of the 
common law regarding conduct in restraint of trade insofar as it has 
been modified by statute and more recent judicial decisions. This 
branch of the law has been more susceptible than most to changing 
economic and social condtions. Under early common law, upheld by 
the Statute of Monopolies of 1624, contracts in restraint of trade were 
illegal, and therefore unenforceable by action. They could, further, 
be declared void if it was determined that they were against public 
policy. 

This position has, however, been modified in the course of time. 
In 1894, the House of Lords in the Nordenfelt case held that a con- 
tract made in general restraint of trade between the vendor and pur- 
chaser of an armaments concern, although prima facie void, was 
valid if reasonable not only in the interests of the parties but in those 
of the public. 

However, it should be noted that once a contract in restraint of 
trade has been held to be reasonable in the interest of the parties, 
it is unlikely to be held void as being injurious to the public. The 
courts have taken a strictly legal view of the public interest. 

This interpretation has left businessmen virtually free to enter 
into whatever combinations they consider necessary for the protec- 
tion or advancement of their private interests. In the law of con- 
tracts, this has meant that practically all agreements receive court 
approval.*? 

In the face of these inadequacies of common law from the standpoint 
of monopoly control, it has been necessary to turn to legislation. 

” Pickering’s Statutes, vol. 7 

The British Monopolies Act of 1948: A Contrast With American Policy and Practice, 
Yale Law Journal, April 1950, v>1. 59, pp. 900-927. The conditions leading to the passage 
of the act of 1624 were that British industry and commerce were becoming increasingly 
dominated by monopolistic organizations. To the Crown belonged the power to grant 
monop*ly rights in any trade to individuals and corporations, and this power was used by 
successive monarchs to their own financial advantage. It was difficult to find a commodity 
in general demand that was not monopolized. The multitude of monopolists was likened 
by Sir John Colepepper to the frogs of Egypt: “They sip in our cup: they dip in our dish: 
they sit by our fire; they have marked and scaled us from head to foot; they shelter them 
selves. under the name of corporation They make bylaws to squeeze us and fill their 
purses.” 

The public, becoming incensed at the unrestrained creation of monopolies, forced the 
Statute of Monopolies on the King when the prior concessions made by Queen Elizabeth 
to the antimonopoly sentiment pr ved of little worth. 

It is interesting to note that the statute codified the distinction between grants of 
monopoly in already existent businesses, and in new and useful inventions. The distinction 
had already been made by the courts. This was the historical origin of the patent law 

2In 1932 it was pointed out that “no contract since 1807 has been held unenforceable 
as ‘creating monopoly, and only two, though not involving monopolies, as against the 
public interest. Neither complete control of the trade of an area, restriction of cutput, 
division of territory, nor price fixing is illegal per se. As long as there is possible com- 
petition from other parts of England or from abroad, the agreement is valid. Resale price 
maintenance contracts have been uniformly upheld, and the price fixed appears to have 


been immaterial.” (The Antitrust Laws of the British Commonwealth of Nations, Columbia 
Law Review, February 1932, pp. 325-326.) 
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Early attempts at monopoly investigation 

Despite the trend toward industrial concentration during the first 
ae of this century, there were many in the United Kingdom who 

ealized that restrictive practices could operate against the public 
sib. and who encouraged their investigation in the hope that out 
of these investigations there would grow mechanisms for the contro] 
of monopolies and the like which would fill the gaps left by the in- 
adequacies of the common law. These early inquiries helped to lay the 
foundations of the Monopolies Act of 1948, and as such are worthy 
of brief mention. 

Agreements in restraint of trade first became the object of a general 
study with the appointment of the Committee on Trusts in 1918. In 
the report which it submitted the following year the committee was 
unable to express any definitive opinion on whether the existing con- 
ditions had led to any abuses harmful to the public interest or on 
which measures if any would be best for averting such possible abuses. 
But the committee did state that cartel agreements were increasing 
and would quite soon have a decisive influence on England’s economy. 
It recommended that the Board of Trade should be authorized to 
make the necessary investigations of such agreements and submit an- 
nual reports thereon to Parliament. In cases where there was reason 
to assume that the interests of the public were prejudiced the Board 
of Trade was to submit the matter to a special court of inquiry. The 
proposals of the Committee on Trusts did not lead to any legislation 
in the matter. 

In 1919 the Profiteering Act was adopted. It directed the Board of 
Trade to investigate prices and if necessary fix prices and reduce ex- 

cessive profits. The Standing Committee on Trusts, which was set 
up for the purpose of investigating trusts in industry, published about 
30 reports on various industries. The Profiteering Act went out of 
force in 1921. 

In 1930 the Committee on Restraint of Trade was appointed for the 
purpose of studying questions about price restrictions in the field of 
retail trade. The fact that the committee did not find occasion to 
recommend measures of any kind should be viewed against the back- 
yround of the lenient attitude toward restrictions of competition which 
prevailed at the time. 

The attempts made after the end of World War I to set up some 
degree of Government supervision over monopolistic enterprises were 
renewed with vigor at the end of the Second World War. In the 
White Paper on Employment Policy of 1944 it was stated that the 
Government should ask for authority to investigate the activity of 
trusts and take measures to control such methods as might be advan- 
tageous for special interests but of harm to the country | as a whole. 


MONOPOLIES AND RESTRICTIVE PRACTICES (INQUIRY AND 
CONTROL) ACT 1948 * 


A forward step was taken with the passage of the Monopolies and 
Restrictive Practices (Inquiry and Control) Act, 1948, hereafter re- 
ferred to as the Monopolies Act. The Monopolies Act was introduced 
in March 1948 by the Labor Party and passed in June of that year. In 





%3 For the complete text of the law, see appendix D, pp. 213-224. 
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introducing the bill, Mr. Harold Wilson, president of the Board of 
Trade, stated : 


The case of this bill rests on three main facts: First, the great growth of 
monopolies and restrictive practices during the present century in this country; 
secondly, the undoubted powers that these monopolies or restrictive arrange- 
ments have to inflict damage on the economy of a country or to inflict injustice 
on some of His Majesty’s subjects; thirdly, the clear necessity of finding out all 
the facts to see whether this power to do harm is, in fact, being used in an 
antisocial way and, where it is, of taking effective and appropriate steps to curb 
any of these antisocial practices. 

It is common ground that during the past half century monopoly or mono- 
polistic conditions have taken hold of an important section of British industry. 
It is common ground equally that over a large proportion of the remaining field 
of industry, even where firms have remained nominally independent and sovereign 
concern, there are price-fixing arrangements, quota arrangements, boycotts, 
loyalty rebates, centralized selling, price leadership, retail price maintenance, 
and black lists cutting off supplies to individual dealers. This trend toward 
monopoly conditions was no doubt dictated in many cases by an attempt on the 
part of business concerns to get for themselves what security and stability they 
could in a period of insufficient demand. And certainly, as industry became 
equipped with more and more capital plant—which is a healthy tendency in 
industry—there has been a corresponding desire to preserve some stability of 
return on that plant. More particularly, those industries who had overinflated 
their nominal capital in that orgy of overcapitalization which followed the last 
war, Were particularly active in forming monopolies or price-fixing agreements. 


The bill was supported by the Conservative opposition, though there 


were differences of opinion as to details. The leading spe: aker on 
behalf of the opposition, Sir David Maxwell Fyfe, ende d his critique 


of the bill: 


In conclusion, I would say this: Improved production is a national task. We 
agree it is possible there may be hindrances of production through monopoly or 
restrictive practices, and that therefore they must be inquired into. We agree 
that the method of inquiry should be used. 

Underlying philosophy of Monopolies Act 

The philosophy behind the act is expressed in the White Paper on 
Fmployment Policy published in the spring of 1945 by the coalition 
government: “* * * agreements * * * to control prices and 
output, to divide markets and to fix conditions of sale * * * or 
combines do not necessarily operate against the public interest, but the 
power to do so is there.” ** It was as a result of this approach that 
a commission was directed by the act to conduct its investigations 
and to frame its recommendations with the “public interest” as its 
paramount guide. The Board of Trade’s report on the operation of 
the act for 1950 emphasized that the establishment of the fact that 
there are monopolistic conditions or restrictive practices in any trade, 
‘cannot prejudice the further question whether these conditions or 
arrangements are contrary to the public interest.” 

This act thus represents no major alteration in attitude toward 
practices in restraint of trade. Its purpose is rather to look at specific 
practices to determine in each case whether there are effects which are 
harmful to the public interest. 

Provisions of the Monopolies Act 

The conditions to which the act applies are held to be present if a 
third more of the goods in question is supplied, bought, or processed 
either by one person or two or more persons who have a tacit or ex- 


34 ( ‘ooamand 6527, HMSO, 1945. 
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pressed arrangement to limit competition in any way in any particular 
trade. It applies also if, by agreement or arrangement, goods of a 
particular description are not supplied at all in the country or in a 
substantial part of it. Finally, it applies to exports, either as a whole 
or to particular markets, if one-third of British production is in one 
tirm’s hands or is subject to arrangements to limit competition. 
Agreements dealing with wages and employment are exempted from 
the provisions of the act (sees. 5-5). 

A Monopolies and Restrictive Practices Commission of from 4 to 10 
members appointed by and working under the Board of Trade is 
established under the act to undertake the task of investigation. This 
commission eXamines cases referred to it by the Board of Trade, 
selected from among those to which it appears the act applies. 

References to the commission by the Board of Trade may be of two 
kinds. The commission may be asked merely to investigate the facts, 
that is, whether the conditions specified in the act do in fact prevail, 
and to confine its report to a factual survey. Alternatively it may be 
asked, in addition to investigating and reporting the facts, to say 
whether in its opinion all or any of the activities under investigation 
are against the public interest.” Ina reference of the second type, the 
commission may be required to confine its inquiry to particular as- 
pects of the question and to report on these alone (sec. 6). It may 
suggest remedies for dealing with particular abuses. The reports of 
the commission will, as a rule, be published, though under certain 
conditions the Board of Trade may withhold certain information from 
publication. 

The act gives various Ministers powers to issue orders, subject to 
affirmative resolutions in both Houses of Parliament (sec. 10). The 
powers may be used only where the commission has been required to 
report on the effect on the public interest of the conditions under 
investigation, and where either (a) the commission has reported 
that they operate against it, or (b) the House of Commons has passed 
a resolution to that effect. Orders may be issued prohibiting the mak- 
ing or carrying out of agreements, and prohibiting boycotts, condi- 
tional sales, and preferential terms; but rights of owners of patents 
and their licenses are specifically safeguarded. 

No criminal proceedings can be brought for breach of an order 
under the act, but civil proceedings can be brought either by the 
Crown, or by any person affected for an injunction or any other ap- 
propriate relief (sec. 11). 

Under section 15, in addition to investigation of specific industries, 
the commission may be called on by the-Board of Trade for reports on 
the general effect on the public interest of specified types of monop 
olistic or restrictive practice which have been dealt with in previous 
reports about pal { icular descriptions of goods. 


6 In materpreting = public interest, the commission has to guide it the following 
definition included in the act: : 

x * * all matters which appear in the particular circumstances to be relevant 
shall be taken into account and, amongst other things, regard shall be had to the need, 
consistently with the general economic position of the U. K. to achieve: 

(a) the production, treatment, and distribution by the most efficient and economica! 
means of goods of such types and qualities, in such volume and at such prices as will 
best meet the requirements of home and overseas markets ; 

(b) the organization of industry and trade in such a way that their efficiency is 
progressively increased and new enterprise is encouraged : 
_ (ce) the fullest use and best distribution of men, materials, and industrial capacity 
in the United Kingdom ; and Pr 
(d) the developn ent of technical improvements and the expansion of existing 
markets and the opening up of new markets.” (Art. 14.) 
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Administration of Monopolies Act 


The Monopolies Commission is at present composed of 10 members, 
most of whom devote only part of their time to the work of the body. 
During 1950 it was cniihot by a staff of a little less than 70 persons, 
including clerical workers. 

In conducting its investigations the commission has devoted most 
of its time to the task of assembling oral and written material. Trade 
associations and members of the industry to be investigated are re- 
quired, under penalties provided in the act, to turn over to the commis- 
sion any written material which may be requested. Oral testimony 
is also taken, but it is not given under oath. The extent to which 
interested parties can be heard and cross-examined rests entirely with 
the commission, who can also decide whether its sittings should be 

ublic or not. According to the Board of Trade’s report, no public 
heneisiane have as yet been held, and the consensus of opinion seems to 
be that hearings are, on the whole, unproductive and a waste of time. 
References have been given a great deal of advance publicity, and in- 
dustries and trade associations are as a matter of course officially 
notified that an investigation is about to be made.* 


References to Commission by Board of Trade 


In making its initial references to the commission, the Board of 
Trade has apparently attempted to achieve a wide diversity in the 
type of industry and business practice to be studied so that, according 
to the board, “the * * * first reports should enable a consider- 
able section of industry to look at its trade practices in the light of 
authoritative judgment.” According to the 1950 report, future 
subjects for inquiry will be chosen with a similar aim, that is, “to 
build up a program of study which will enable the commission to 
bring under review, in the early years of their work, representative 
examples of all the conimon types of restrictive practice and monopo- 
listic influence in British industry.” 

Only six industries were originally selected by the board for in- 
vestigation, including electric filament lamps, electric cables, builders 
castings made of cast iron, dental goods, matches, and machinery 
for manufacturing matches. Other references which have since been 
made include insulin, nonferrous metals and manufactures, the print- 
ing of woven fabrics, and the supply of imported timber. The terms 
of reference in each case require investigation and a report on the 
facts as to whether monopoly conditions and restrictive business 
practices exist and also whether they operate or may be expected to 
operate against the public interest. 


Reports of the commission 
To date the commission has completed the investigation of and has 
published reports on three of the industries referred to it. The Report 


on the Supply of Dental Goods, the first to be published by the com- 
mission, was released in December 1950. A thorough, objective, and 





* Yale Law Journal, op. cit.. p. 5. “There could, of course, be no consultation with 
trade associations in the industries involved in the references on the question whether 
or not these references should be made. Drafts of the references were, however, sent to 
the appropriate bodies and their comments invited purely on the terms of the references. 
In some cases this procedure helped materially toward arriving at a satisfactory definition 
of the coods to be referred.” 

37 Annual Report of Board of Trade for 1949 on the Monopolies and Restrictive Practices 
Ainquiry and Control) Act, HMSO, 1950, p. 4. 
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constructive study, the report found several practices which it deter- 
mined to be against the public interest. The commission recom- 
mended that the price of certain goods be lowered, and that the system 
of distribution for certain other products be reconsidered, since it 
tended to reinforce the monopoly position of the dominant firm. 
More important, however, the commission recommended that the 
practices of exclusive dealing and of collective boycott indulged in by 
the dental trade association be prohibited by parliamentary order.** 

Under the provisions of the act, steps were taken to make the recom- 
mendations of the commission effective. Although a voluntary revi- 
sion of its rules was being undertaken by the trade association, an 
order, approved by the Cabinet, was introduced into and passed by 
Parliament according to which the powers of collective boycott and 
exclusive dealing are prohibited. Individual manufacturers in the 
industry may still enforce measures to determine the prices and con- 
ditions on which goods produced or imported by them are sold to 
wholesalers and retailers. They will not, however, be allowed by 
collective action to limit the number of firms engaged in the dental 
goods trade. 

The commission’s next two studies, the Report on the Supply of 
Cast Iron Rain-Water Goods (1951) * and the Report on the Supply 
of Electric Lamps (1951)* were, like their predecessor, thorough 
studies of small sectors of British industry. The commission had no 
difficulty in discovering that restrictive practices were applied to the 
supply of the goods in question. It did not, however, recommend 
that these practices be prohibited by order, but only asked that trad- 
ing relations between firms be amended to meet its objections and 
recommended that “discussions should take place with” the trade 


383 The Economist, December 23, 1950, Teeth and Monopoly. 

3% The Monopolies Commission found that the operation of certain agreements is contrary 
to the public interest in certain important respects, namely : 

“(1) Manufacturers and merchants who do not subscribe to the agreements are excluded 
from a share in the great bulk of the trade, while those who have subscribed cannot with- 
draw their support without seriously jeopardizing their business. (Exclusive dealing 
clauses.) 

“(2) Owing to the operation of the minimum price agreement, the introduction of low- 
cost methods of production is retarded, since a manufacturer after signing the agreements 
cannot count on the market expansion which lower prices could have secured for him and 
which might be necessary to justify the commercial commitments involved; while, as a 
nonsignatory, he would be unable to get adequate distributive outlets. 

“(3) No adequate incentive is given to buyers so to bulk and standardize their demands 
as to encourage foundries to specialize their production ; nor is there any means by which 
any consequential saving, either in production or in distribution costs, can be passed on 
to the consumer.” 

To remedy these defects the Monopolies Commission recommended that the firms con 
cerned so amend their agreements as to abolish the defects s°t out above. Further, they 
recommended that there should be no discrimination by foundries either as regards sup 
plies or as regards trade terms on the ground that a merchant has or has not entered into 
an agreement with the foundries, or is or is not a member of the trade association: and 
that merchants who buy from producers not members of the dominant manufacturers 
association (British Ironfounders Association) or who handle imported rain-water goods, 
should not as a result be deprived, of supplies from members or obtain them only on less 
favorable terms.” : 

Through the trade association ELMA (Electric Lamp Manufacturers Association), 
with members accounting for 60 percent of production, agreements are made on the types 
of lamps manufactured and prices at each stage of distribution. Practices against the 
public interest include exclusive dealer arrangements, stop lists, sales quotas, and limita- 
tions on the quantities of certain lamps. The commission’s recommendations can be 
summarized under five headings: (1) Members of the association should supply component 
parts to nonmembers at prices no higher than to members; (2) if the new patent policies 
proposed by association members result in reducing competition, the whole question should 
be reexamined; (3) members of the association should give assurances that controlled 
companies will not be used as fighting companies against independents: (4) the practice 
of sales quotas should be ended; and (5) collective enforcement of resale price maintenance 
with related exclusive dealing and rebate arrangements should be brought to an ea 


The commission did not recommend that these changes should be brought about through a 
governmental order. 
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associations concerned to arrange for the recommendations to be 
carried out. 

It is apparent from the action so far taken that liberal use is to be 
made of publicity and informal recommendations to persuade the 
industry concerned to take the desired action, rather than placing 
complete reliance on the more formal sanctions of the act. Thus, 
the appropriate ministry of the Government (usually the Ministry of 
Supply) has, in the cases so far dealt with, undertaken informal dis- 
cussions with representatives of the industry concerned. The industry 
has later formally submitted a program for complying with the 
commission’s suggestions, the acceptance of which by the Government 
has placed the program in force. 

In its first report, on the dental goods industry, the commission 
recommended that certain of the practices criticized should be pro- 
hibited by parliamentary order. Although the order was passed, a 
question arose as to the equity of prohibiting certain practices in one 
industry while allowing them to continue throughout the rest of the 
economy. With this consideration in mind, two members of the com- 
mission concurred with the recommendations of the body with the 
reservation that it would be improper to enact ad hoe legislation 
against the dental industry, but that they would not recommend its 
exemption from any general legislation which might be passed to 
deal with these practices. In the words of the London Economist, 
“What the Commission has shown, therefore, is that there is no case 
for legislation against restrictive practices in the dental industry that 
is not also a case for legislation against similar practices in a very 
large part of British industry." And again: “It would be quite 
wrong for the Government to legislate for these individual industries 
when they have been chosen merely as examples of what is known or 
suspected to exist elsewhere.” This problem is of course inherent 
in the approach of the act itself. 

Proposed legislation 

Comment in the British press and by officials of the Government 
have indicated that a need has been felt for the revision of the Monop- 
olies Act in order to strengthen certain of its provisions and insure its 
continued and effective operation. Legislation to this end has been 
drafted by the Conservative Government, and is expected to be intro- 
duced shortly. 

RESALE PRICE MAINTENANCE 


Resale price maintenance is a matter which has received serious 
attention from the Britis’ Government, especially since World War 
Il. Fair trade practices have, as noted above, been among those which 
have come under the scrutiny of the Monopolies Investigation Com- 
mission. Unlike the other practices in restraint of trade, however, 
they have been the subject of a special investigation and, it is expected 
that legislation will shortly be proposed in this field. 


“ Thid. 
# Ibid., Quiet Life for Monopolies, March 3, 1951. 
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Committee on Resale Price Maintenance 


In order to look into the question, a Committee on Resale Price 
Maintenance ** was appointed in 1947, headed by Mr. G. H. Lloyd 
Jacob. The thorough investigation by the committee included hear- 
ing the testimony of producers, wholesalers, retailers and consumers, 
and studying 15 industries in which resale price maintenance plays 
an important role. In a detailed and objective report published in 
June 1949, the committee reached three principal conclusions, and 
although it did not prescribe specific legislation, it made recommen- 
dations on the basis of these conclusions for the consideration of the 


Government in taking appropriate action. In the words of the com- 
mittee : 


162. We take the view that the manufacturer of a branded article remains 
responsible for the quality of the goods sold under his own brand: he cannot 
thereiore, be indifferent to the terms on which his goods are sold to the public, 
Our evidence has shown that well-known branded articles are particularly liable 
to be used as loss-leaders by distributors and we are satisfied that their use in 
this way has not brought any permanent advantage to manufacturers, distrib- 
utors or the shopping public as a whole. Resale price maintenance offers a 
convenient means of protecting brands against misuse by distributors in this 
or other ways. 

163. We recommend that no action should be taken which would deprive an 
individual producer of the power to prescribe and enforce resale prices fur goods 
bear'ng his brand. 

164. Producers are not, in our opinion, entitled to use resale price maintenance 
to obstruct the development of particular methods of trading, to impede the 
d'stribution by another manufacturer of competitive goods or to deprive the 
publie of the benefits of improvements in distribution. Public policy requires 
adequate distribution of goods with provision for such price reductions as are 
justified by low-cost distribution or by a regular policy of distributing surplus 
profit to the customer, 

165. We recommend that the appropriate Government departments should 
invite consultations with the principal national organizations in trade and 
industry to consider the most satisfactory means of ensuring that this policy 
is made effective. 

166. We can find no adequate reason to justify a manufacturer either in inter- 
fering with the terms on which the distributor disposes of another manufactur- 
er’s goods or in surrendering any part of his interest in the resale prices of 
goods bearing his brand for this purpose. Collective price maintenance schemes 
appear to us to have led to the comprehensive regulation of competition in the 
distributive trades and to have impeded the development of economical methods 
of trading and prevented the reduction of distributive costs and prices. Asso- 
ciations of traders designed to bring their collective power to bear to maintain 
their meinbers’ prices are, in our view, undesirable and we note that the com- 
mission set up under the Monopolies and Restrictive Practices (Inquiry and 
Control) Act, 1948, has already been asked by the Board of Trade to investigate 
two of the industries irom which we received evidence. 

167. We therefore recommend that steps be taken to render illegal the appli- 
eation of sanctions which extend beyond the remedies open to an individual 
producer for any breach of resale price maintenance conditions. 


Government White Paper 


Following the committee’s report, the Government 2 years later 
issued in June 1951 a White Paper entitled “A Statement on Resale 


‘* There have been two previous inquiries in the United Kingdom into the effect of this 
practice upon the public interest; in 1920 by a subcommittee of the Standing Committee 
on Trusts. ard in 1930 by the Committee on Restraint of Trade. While both groups were 
of the opinion that the practice of resale price maintenance could operate against the 
public interest. both also conc!nded that the benefits deriving from the practice outweighed 
possi®le injuries. and that legislation could serve no useful purpose. In the words of the 
Committee on Restraint of Trade, “* * * we are not satisfied that if a change in the 
law ware made there is any reason to think that the interests of the public would be better 
server 


eve of the Committee on Resale Price Maintenance (Command 7696), June 1949, 
pp. 33-34. 
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Price Maintenance.* Essentially, the White Paper was a condensa- 
tion of the report, defining the practice, presenting arguments on 
both sides of the question, and, finally, outlining in broad terms legis- 
lation which the Government proposed to introduce to correct the 
most harmful aspects of resale price maintenance. In summing up 
its case, the Government’stated that: 


42,% * * 


(a) The Government’s objection to resale price maintenance is twofold. First, 
by eliminating price competition between shops with different levels of cost, it 
prevents price reductions which could and should be made. Secondly, the collec- 
tive punitive action by which most fixed resale prices are enforced amounts to a 
private system of law which in effect is outside the jurisdiction of the courts, 

(b) The Government will, therefore, introduce legislation to make illegal— 

(i) Collective »rrangements designed to insure that goods shall be sold 
at or above specified retail prices. 

(ii) Any indication by a manufacturer or other supplier of goods of a 
resale price for those goods unless that price is clearly stated to be a 
maximum price. 

43. Generally speaking the Government considers that this legislation should 
have effect over the whole of industry and trade; but in drafting the legislation 
the Government will take account of any cases where it may be established 
that exceptional conditions would render the operation of the proposed provi- 
sions unworkable or undesirable in the public interest. 

44. In the Government’s view unfair or excessive methods of price competition 
would be a matter for Parliament to deal with on its own merits; fears of their 
possible emergence in the future cannot constitute a valid reason for allowing 
harmful restrictive practices to continue.” 


Although the Government gave careful consideration to the recom- 
mendation that individual producers be allowed to retain control of 
the prices charged for their branded goods, the white paper did not 
totally agree with the findings of the committee on this point. The 
Government’s proposal in this respect constituted the only major 
deviation from the report. The Government proposed that the legis- 
lation to be introduced should merely provide that “manufacturers 


- shall be entitled to indicate, recommend, or prescribe only maximum 


prices for the resale of their goods.” This, in the Government’s opin- 
ion, would allow an individual manufacturer to inform the public 
that a stated price would not be exceeded, thus preventing distribu- 
tors from “spoiling the maf&ket for his [the manufacturer’s] goods by 
charging a higher price.” “On the other hand,” the Government 
continued, “the trader will not be debarred from making a reduction 
from the indicated price and the Government will be concerned to see 
that his freedom in this respect is not impaired.” 

Legislation was to have been introduced by the Labor Government 
which would have put into effect the policies laid down in the white 
nce However. despite the importance which was attached to such 
egislation, no bill had been introduced prior to the return to power 


_ of the Conservative Governmnt. During a recent debate in the House 
_ of Commons. the president of the Board of Trade stated that no 
» action could be expected during the present session of Parliament. 


3 


* Command 8274. 
# Ibid., p. 11. : 
“ Parliamentary debate on price fixing, April 29, 1952. 
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ATTITUDES TOWARD RESTRICTIVE BUSINESS PRACTICES AND THEIR CONTROL 


Political parties 

All British political parties favor measures for the control of mon- 
opolies and restrictive busines practices, and all have supported parlia- 
mentary action toward this end. 

Conservative Party.—In a declaration of Conservative Party policy 
during the 1945 election campaign, Winston Churchill made the fol- 
lowing statement concerning monopolies: 

We must guard against abuses to which monopolies may give rise. It is vital 
that there should be effective protection of the consumer's interests and of the 
independent business, whether small or large, against any such abuse. Na- 
tionalization involves a State monopoly, with no proper protection for anyone 
against monopoly power. Neither that nor any other form of unfettered monopoly 
should be allowed to exist in Britain. The right to remedy against harmful 
restrictive practices is to set up an independent tribunal before which charges 
of monopoly abuse can be laid. Its work and reports should be public, so that 
any necessary action in restraint of abuse may be taken by Parliament or other- 
wise. 

In its 1950 platform, the Conservative Party recognized that while— 
* * * monopoly and restrictive practices have become, to a certain extent, a 
feature of British industry, in most instances they exist as a result of the legiti- 
mate pursuit of sectional interests and especially of the search for stability 
and security in a world which was before the war, subject to very severe fluc- 
tuations. The danger from monopoly and restrictive practices, however, usually 
lies not in the motive nor in their existence, but in their efforts.” 

According to the Conservatives, monopolies and restrictive practices 
are not evil per se, except as they operate at the expense of the common 
good. The Conservative Party favors publicity, juridical action, or 
legislation to deal with the ill effects of such monopolies and trade 
practices. It supported the Monopolies and Restrictive Practices 
(Inquiry and Control) Act of 1948, passed under the Labor Govern- 
ment, although it criticized the Labor Party on two main points: 
(1) for confining the act to monopolies and restrictive practices in 
business, while bypassing statutory monopolies, such as nationalized 
industries, and (2) for refusing to deal with restrictive practices of 
labor.” The Conservatives contend tha@ nationalization is not the 
cure for monopoly, and that work slowdowns are a form of restrictive 
trade practice indulged in by law which must be abolished. 

Labor Party.—The basic long-term proposal of the Labor Party for 
controlling monopoly abuses is ‘the nationalization of industry. Until 
such time as general nationalization becomes feasible, the Labor Party 
plans to supplement this proposal with measures for the control of 
monopoly abuses in private industries and trades. 

In a policy declaration issued in April 1945, entitled “Let Us Face 
the Future,” the Labor Party stated: 

There are basic industries ripe and overripe for public ownership and manage- 
ment in the direct service of the nation. There are many smaller businesses 
rendering good service which can be left to go on with their useful work. 

There are big industries not yet ripe for public ownership which must neverthe- 
less be required by constructive supervision to further the nation’s needs and 
not to prejudice national interests by restrictive antisocial monopoly or cartel 
agreements—caring for their own capital structures and profits at the cost of a 
lower standard of living for all. 


# Conservative and Unionist Central Office, The Campaign Guide, 1950, p. 74. 
# Tbid., p. 76. 
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On June 6, 1945, Clement Attlee restated the Labor policy as follows: 

Wherever there is the danger of monopolies and cartels, there must be publie 
supervision to prevent exploitation. Those who cry out against state control 
are generally the loudest in demanding subsidies, tariffs, and the other state aids 
for themselves. It is the Labor’s policy to stimulate industry, and especially to 
help our export trade, but that help will only be given on condition that industry 
and trade are efficient. 

In pursuing its policy the labor government (1945-51) national- 
ized coal, gas, electricity, railways, road transport, civil aviation, 

‘able and wireless facilities, cotton purchases, the Bank of England, 
and iron and steel. The Labor Party believes that the sugar, cement, 
and chemical industries should also be nationalized. It contends that 
the public interest would be best served by the partial nationalization 
of certain industries so that competition between the public and private 
enterprises will insure the efficiency of both. This pattern has been 
adopted for road transport and iron and steel.” 

A statement on policy entitled “Labour ‘ia the New Society, 
issued at the annual Labor Party conference, declared that the Monop- 
olies Investigation Committee should be strengthened, exploitation 
and restrictive trade practices should be stopped, and inefficient in- 
dustries and monopolies, which cannot be dealt with in any other way, 
should be nationalized. 

Liberal Party.—The Liberal Party perhaps more than any other 
party, has constantly pressed the British Government to take remedial 
steps toward monopolies and practices involving restraint of trade. 
Sir Archibald Sinclair, former leader of the Liberals, gave the fol- 
lowing Liberal position on May 29, 1945, regarding this matter: 

Private enterprise is an energizing, innovatigg, freshening, fertilizing, versatile 
force. But when great industries, owing their origins to private enterprise, 
ripen into monopolies and form rings and cartels to choke competing enterprise, 
and hold the public to ransom, then it is high time to bring them under one of 
the varied forms of public control with which Parliament has for 30 years and 
more been experimenting. 

A committee of the Liberal Party on monopolies, patents, and re- 
search, released a report in June 1945, in which it scolded the Con- 
servative Party for being the “promoter and patron of private 
monopoly,” and criticized the Labor Party for striving to establish 
one supermonopoly under the state, “the combine of all combines.” 
The committee stated that the Liberals desired to disestablish private 
monopoly, and only in those rare cases where monopoly was inevitable 
or deemed desirable should it be brought under public control or own- 
ership. It claimed that Liberal policy was, in President Roosevelt’s 
words: “To stop the progress of collectivism in business and to turn 
business back to a democratic competitive order.” © 

The Liberal Party committee on monopolies proposed that the prob- 
lem be attacked simultaneously along several lines, among which were 
the restoration of free trade, the licensing of amalgamations, and the 
establishment of a tribunal to fix maximum prices of commodities 
subject to partial monopolies or price rings, and having the additional 
power to investigate activities against the public interest. Where such 


*° Lahor Party, Speakers’ Handbook, 1949-50, p. 155. 
Si Liberal Party, Monopoly, p. 1. 
























































98 FOREIGN LEGISLATION CONCERNING MONOPOLY 


charges are proven, it would recommend that the Board of Trade 
should either : 

(1) Make an order for the rectification of the complaint ; 

(2) Transfer part of the monopolistic undertaking to independ- 
ent owners or to public ownership, so that it could compete with 
the remainder left in private hands; 

(3) Promote the establishment of a competitive undertaking 
under private or public ownership; or 

(4) If necessary or desirable, transfer the whole of the existing 
undertaking to public control or ownership. 

Measures to deal with the fixing of minimum prices and production 
restrictions by trade associations are also considered, and the types of 
actionable wrongs and criminal offenses are enumerated. 

During the 1951 election campaign, the Liberal Party stated the 
following: 

For many years, both before and since the war, British production has been 
limited and enterprise discouraged by the growth of monopolies, price rings and 
restrictive practices. The Liberal Party proposes that all such practices which 
are shown to be against the public interest should be made unlawful, and that, 
where monopoly conditions are found to exist, the Government should itself be 
empowered to enter into competition or to assist newcomers to do so. 


Industry 


British industry is fearful of foreign competition and seeks protec- 
tion through a policy of favoring “controlled competition.” Toward 
the end of World War II, a committee of the Federation of British 
Industries, commenting that in international trade there was the 
choice of a “return to the jungle law of unregulated competition or 
to adopt * * * planning designed to raise world prosperity by 
orderly methods,” favored a series of international agreements cover- 
ing the basic raw materials and manufactured goods entering into 
international trade.* Among the various British industrialists in 
favor of international agreements, one has commented as follows: 

I share the American dislike of cartels. They often do harm not because they 
bring order to chaos but because usually they lead to closed markets and non- 
competitive prices. I equally dislike uneconomic competition, not because it is 
volupetition—that is necessary for good industrial health—but because in this 
extreme form it is destructive, leading to unbalance and impoverishment. Both 
uneconomic competition and cartels can ruin the efficiency of an industry, and 
the one usually follows the other. This is the vicious circle which threatens 
world trade, and postwar signs of it have already appeared.™ 

British industry, having become adjusted to the security and stability 
that price fixing, trusts, monopolies, and cartels have rendered, is un- 
desirous of changing old habits to enter into the hazardous field of 
free competition.*® Except for certain large-scale retailers who have 
a progressive business outlook, the Committee on Resale Price Main- 
tenance reported that British manufacturers and distributors were in 
support of resale price maintenance because it made for a fairly steady 
market, ensured a degree of stability in the price structure, and elim- 
inated price warfare.* When the Government announced in June 
1951 that legislation would be introduced in Parliament to make il- 


82 Tbid., pp. 11-14. 
Grant S. McClellan, Role of Cartels in Modern Economy, Foreign Policy Reports 

October 15, 1944, p. 188. - ” er 
* The Economist, December 17, 1949, p. 1382. 

oi Henry J. Taylor, Competition Is So Vulgar, Reader’s Digest, November 1949, pp. 
3-108. 

® Report of the Committee on Resale Price Maintenance, Command 7696, pp. 7-11. 
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legal collective arrangements to maintain resale prices, widespread 


r criticism and opposition arose from trade associations. Such trade- 
association journals as the Hardware Trade Journal, the Pharmaceu- 
b tical Journal, the Motor Trader, the Grocer, the Garage and Motor 
h Agent, and the Chemist and the Druggist, as well as others with im- 
portant circulation among small independent retailers, argued against 
» the Government’s proposal. Store Merchandising was probably the 
, only trade journal that supported the Government's proposed legisla- 
i tion arguing that the department store exists largely because of its 
, ability to reduce prices below the prevailing level. 
4 On the other hand, some British productivity teams which have 


f studied American industry under the auspices of the Mutual Security 
Agency and the Anglo-American Productivity Councils have been im- 
pressed with American methods of management-labor cooperation to 


, eliminate costs, and the keen competition that exists within industry. 
For example, the British productivity team which studied American 

: steel foundries returned to Britain and attacked the restrictive prac- 

. tices upheld by both unions and management,” and a team of British 

: accountants and managers, having expressed admiration for Ameri- 

° “an management and its use of accounting systems, as well as for the 
keen competition existing as an incentive to reduce prices, recom- 
mended an investigation of restrictive trade practices in Britain. 

, Labor 

In October 1944 the Trades-Union Congress (TUC) adopted the 

following resolution: 


This Trades-Union Congress draws attention to the growing dungers of cartels 

and ciandestine industrial arrangements and of the whole trend to monopoly in 
j economic life. 
- In view of such developments and having regard to the serious allegations 
> of the Antitrust Division of the United States Government, the congress requests 
the British Government to appoint a commission publicly to inquire into and 
report upon the nature and activities of existing cartels involving British trusts, 
combines, or individual firms, in order that the public may understand how far 
these industrial arrangements are in or against the best interests of the 
community. 

Congress further declares that, insofar as the greater integration of economic 
units of production is inevitable, their vast economic powers shall be brought 
under public control. ™ 


In February 1945 a Laborite inquired of the coalition Government 
if it had considered the resolution adopted by the TUC and requested 
the opportunity to debate a raotion on the subject. Considering the 
Government’s previous refusal to debate the subject, the purpose of 
this move was probably to put a trade-union opposition on record 
again, in view of charges made by the Economist and the Beaverbrook 
press that Cabinet opposition to proposed antimonopoly legislation 
was due to a coalition of big business and the trade-unions. This accu- 
) sation brought forth the following protest from the general secretary 
| of the Bank Officers’ Guild: 


As the union whith tabled and secured support for the resolution upon the 
subject of cartels at last year’s Trades-Union Congress, which resolution was 
carried, I should like to give an emphatic denial that any pressure has been 
exercised by trade-unions in opposition to legislation upon the subject. The TUC 
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5? New York Times, December 18, 1949 
5 New York Journal of Commerce, November 15, 1950. 
*® Trades-Union Congress Report, 1944, pp. 299-303. 
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resolution requested the Government to appoint a Commission publicly to 
inquire into and report upon the nature of activities of existing cartel. 

The 1945 Trades-Union Congress approved a report on trusts and 
cartels prepared by its General Council. It discussed both the ad- 
vantages and disadvantages of monoply, indicating that while monop- 
olies presented certain evils they also gave stability to a complex 
industrial system. The TUC did not believe it was desirable to pro- 
hibit every combination in restraint of trade, nor did it favor legisla- 
tion allowing the courts to interpret economic policy involving 
monopolies. It stated that what was most urgently needed “is the 
establishment of proper machinery for the public supervision of com- 
binations, associations, and agreements which permit price manage- 
iment by private interests.” For this purpose, a Government depart- 
ment should be established within the Board of Trade to gather 
information on private monopoly, make preliminary inquiries into 
complaints of monopolistic practices, and submit annual reports on 
the extent and development of private monopoly. A tribunal should 
also be established to investigate more thoroughly into particular 
complaints.” 

The General Council of the TUC has expressed its dissatisfaction 
with the Monopolies Commission, saying : 

The present organization of the Monopolies Commission with its slow rate of 
progress in its investigations does not give much hope of spectacular results 
nor is it easy to foresee what the value and ultimate effect of the sanctions 
provided for in the Monopolies and Restrictive Practices Act, 1948, or of legis- 
lation to prohibit specific practices, are likely to be. Experience in the United 
States and other countries is not promising.” 

In 1948 the TUC submitted a detailed statement of trade-union 
opinion on resale price maintenance and monopolies to the committee 
of inquiry on resale price maintenance. In this report too, the TUC 
reiterated that the picture regarding monopolies and resale price main- 
tenance was not one of simple black or white, and it came to this 
conclusion : 

We have suggested, first, that resale price maintenance practices are generally 
the expression of a certain degree of monopoly, and, secondly, that monopoly has 
dangers from the point of view of efficiency and equity. It follows that some 
measures are required to supervise and perhaps control resale price mainte- 
nance along with its deeper causes. The possibility that the dangers of monopoly 
are in some cases potential rather than actual does not affect the validity of 
this conclusion. Even if all monopolistic organizations were solely concerned 
with the well-being of consumers, it would still be a dangerous principle that 
prices should be regulated by private interests more or less at will, without 
control by the public interest. What is required, therefore, is some public ma- 
chinery whereby such practices as resale price maintenance can be supervised 
to see that their beneficial effects are not accompanied by abuses.” 

When the Labor Government announced in June 1951 that it would 
introduce legislation making illegal collective arrangements to main- 
tain resale prices, most trade-unions and labor leaders did not take a 
position in favor or against the proposal. The fear of adverse ef- 
fects on labor, however, was stated in a publication of the Union of 
Shop, Distributive, and Allied Workers."* The executive council of 
this large union of 340,000 members feared that abolition of resale 





5% The Economist, January 13, 1945 

© Trades Union Congress Report, 1945, pp. 183-192. 
*. Trades-Union Congress Report, 1950, p. 572. 

® Trades-Union Congress Report, 1948, p. 270. 

®& New Dawn, July 21, 1951. 
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price maintenance, in affecting the number and profits of many middle- 
men, would also affect their employees. The union condemned many 
features of price maintenance arrangements, and it looked to the Gov- 
ernment for action to end them, but it believed that unrestricted com- 
petition would be followed by trade instability, which would endanger 
workers’ living standards without any material advantage to the 
public. It is of special significance that an important element of the 
membership of this union is composed of employees of cooperatives. 
Cooperatives and consumers 

The cooperative movement provides some of the most effective sup- 
port for legislation aiming at the removal of restrictive trade practices. 
The Cooperative Union, Ltd., is strongly in favor of the complete 
abolition of resale price maintenance.” It objects to resale price 
maintenance on the grounds that strict collective enforcement of prices 
precludes price cutting, and it also prevents cooperatives from paying 
dividends to their members as a form of price cutting. 

The Consumers’ Councils of the United Kingdom are not very 
strong, and British consumers as a body have not made their attitudes 
felt concerning monopolies. On the subject of resale price mainte- 
nance, however, three national women’s organizations® were can- 
vassed to obtain their views. Most women were unable to determine 
whether fixed retail prices were altogether fair, but they were unani- 
mous in their opinion that fixed ret tail prices afforded them certain 
marked advantages. They stated that it was a convenience to know in 
advance what an item cost, and it made it easier to plan and check 
household expenditure. This attitude applied to the normal shopping 
round and not to the bargain-hunting expedition whose risks were rec- 
ognized and accepted. Many housewives remarked that articles of- 
fered for less than the normal price were often suspected of being in 
poor condition. They definitely preferred branded articles with their 
guaranty of standard quality, and in their view such articles ought 
to carry a fixed retail price. Neither did they object to paying the 
price for mechanical articles involving after-sale service in which the 
initial price covered maintenance service for a definite period. The 
housewives expressed some doubts, however, whether fixed retail prices 
were always fair. 

CANADA 


INTRODUCTION 


An examination of the Canadian economy reveals many similarities 
to that of the United States. Canada’s financial structure, its mar- 
keting procedures, and its business relationships are quite similar to 
those of its southern neighbor. 

Although agriculture is the largest single industry in Canada, man- 
ufacturing far exceeds it in the gross value of manufactured prod- 
ucts. One of the important characteristics of Canadian manufactur- 
ing is the small number of producers in many important fields. In 
most of Canada’s industries there are not more than 10 important 
producers, and in many there are only 3 or 4. A number of factors 





6 Cooperative Review, July 1951. 

The National Council of Women, the National Federation of Women’s Institutes, and 
the Women’s Cooperative Guild. 

® Report of the Committee on Resale Price Maintenance, pp. 10-11. 
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help to account for this high concentration of production. Canada 
offers a relatively small domestic market, for although it has an area 
of over 314 million square miles it has a population (13,800,000) 
smaller than that of New York State. A few plants are enough to 
supply the demand for products of those industries which can operate 
efficiently only on a large scale. Further, this limited market is divided 
by topographical barriers into four distinct areas: the Pacific coast, 
the prairies, central Canada, and the Maritime Provinces. Thus, even 
though a specific commodity is produced in Canada by 10 or 15 com- 
panies, it may be sold in a particular area by only 1 or 2 companies.™ 

In a number of Canadian industries competition has been limited 
by both informal and formal price argreements. Informal agree- 
ments are adequate for price control in those industries where the 
firms involved are few in number and large in size. Formal agree- 
ments are usually found in those industries where producers are 
smaller, more numerous, and more difficult to control. Generally, 
these agreements are administered through the mechanism of trade 
associations many of which have engaged in the activity of price 
control. 


International cartels 


International cartel arrangements have affected the Canadian econ- 
omy and competitive forces both within and outside Canada. These 
arrangements have affected a number of leading Canadian imports, as 
well as other products of importance from the standpoint of health 
or industrial efficiency. Cartel arrangements in relation to imports 
affect the price of goods bought abroad, the types and amounts of 
goods permitted to be shipped to Canada, and the cost of manufac- 
tured exports for which the imports may constitute necessary ma- 
terials. Examples of cartel arrangements in this category were those 
relating to fertilizers, tanning materials, flat glass, sulfur, dyestuffs 
tungsten carbide, and titanium pigments. Another group of cartel 
arrangements were those entered into by foreign parent companies. 
These arrangements restricted competition in the Canadian markets 
by keeping out foreign competition and often excluded the Canadian 
firm, in turn, from any export markets. Cartel arrangements in this 
group have existed in relation to chemicals, electric lamps, radio tubes 
and matches. A third category of cartel arrangements consists o 
those in which Canadian exporters secured an agreed share of world 
markets by entering into restrictive cartel arrangements with pro- 
ducers in other countries. Included in this category were cartel agree- 
ments concerning nonferrous metals, certain steel products, aluminum, 
and acetic acid.® 

A comprehensive inquiry into the operation of international cartels 
in relation to the Canadian economy was undertaken by the Canadian 
Combines Investigation Commission in 1945. In its report the Com- 
mission sums up the effect of international cartels on the Canadian 
economy and the world economy in general in the following succinct 
way: 

In Canada results have appeared sometimes in the form of restriction of 
imports, sometimes in the limitation of Canadian exports, and not uncommonly 

*L.. G. Reynolds, The Control of Competition in Canada, Cambridge (1940), pp. 7-10. 


This is a comprehensive treatment of the entire subject of competition in Canada, includ- 
ing sntitrust legislation up to 1940. 


68 — Investigation Commission, Canada and International Cartels, Ottawa (1945), 
pp. . 
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in the subjection of the control of certain Canadian industries to decisions made 
outside Canada. In seeking to eliminate competition, cartels have often caused 
the restriction of output with the consequent maintenance of unused industrial 
capacity and uneconomic utilization of world resources.” 
Legislation affecting competition 

In recent years in Canada, as in many other countries, there have 
been constant demands from various groups for the Government to 
enact legislation to control or prohibit competition. These demands 
have come primarily from agricultural groups, retail merchants, 
small manufacturers, and other groups which find “voluntary price 
control” difficult. Inasmuch as the regulatory powers of the Canadian 
Government have been narrowly circumscribed by court decisions, 
these groups have turned to the Provincial governments and there 
“has been a flood of Provincial legislation interfering with competi- 
tion in a great variety of ways."? On the other hand, the Dominion 
Government has taken steps to encourage and preserve competition 
through the enactment of legislation against restrictive business prac- 
tices. 

ANTITRUST LEGISLATION 


The regulation of restrictive trade practices in Canada is governed 
by two statutes: (1) section 498 of the Criminal Code, and (2) the 
Combines Investigation Act of 1923, as amended. Under section 498 
it is a criminal offense to enter into monopolistic arrangements that 
tend to restrain trade or “unduly” to limit production or lessen com- 
petition. The Combines Investigation Act provides for the investiga- 
tion of trade combinations and trusts allegedly formed in restraint 
of trade and against the public interest. The investigation itself 
under this act is intended to act as a deterrent as well as to furnish 
evidence for prosecution. 


Section 498 of the Criminal Code 


Canadian legislation concerning combines™ and monopolies dates 
back to 1889. In the 1880’s the rapid increase in size of a number of 
enterprises and the conclusion of many agreements among manu- 
facturers and dealers occasioned increasing protests in Parliament 
and the press. In 1888 a select committee of Parliament was formed 
“to examine into and report upon the nature, extent, and effect of 
certain combinations said to exist with reference to the purchase and 
sale or manufacture and sale in Canada of any foreign or Canadian 
products.” As a result of the findings of this committee, an act was 

assed in 1889 “to declare the law relating to conspiracies and com- 
fiamatbon in restraint of trade, and to provide penalties for the viola- 
tion of the same.” ” 

The act of 1889 read as follows: 


Everyone is guilty of an indictable offense * * * who conspires, combines, 
agrees or arranges with any other person * * * unlawfully— 
(a) to unduly limit the facilities for transporting, producing, manufac- 
turing, supplying, storing, or dealing in any article or commodity which may 
be a subject of trade or commerce; or 


® Tbid., p. 65. 

7 Reynolds, op. cit., p. 204. 

™ According to a later Canadian anticombines act, a “combine” has been defined as “any 
contract, agreement, arrangement, or combination which has, or is designed to have. the 
effect of increasing or fixing the price or rental of any article of trade or commerce or 
the cost of storage or transportation thereof, to the detriment of consumers or producers of 
such articles of trade or commerce * * * and also includes what is known as a trust, 
monopoly, or merger.” 


2 It is interesting to note that this act preceded by a year the Sherman Antitrust Act. 








104 FOREIGN LEGISLATION CONCERNING MONOPOLY 


(b) to restrain or injure trade or commerce in relation to any such article 
or commodity ; or 

(ec) to unduly prevent, limit, or lessen the manufacture or production of 
any such article or commodity, or to unreasonably enhance the price there- 
15; 0 
“5 to unduly prevent or lessen competition in the production, manufac- 
ture, purchase, barter, sale, transportation, or supply of any such article 
or commodity, or in the price of insurance upon person or property. 

The word “unlawfully” greatly weakened the effectiveness of the 
measure. Members of a combine could not be conv icted under the act 
unless the Government proved that they were “unduly” doing some- 
thing which was already unlawful at common law. As a consequence, 
little or no effort was made to bring prosecutions under the new act. 
Only one case was prosecuted during the 1890’s and the company in- 
volved, the American Tobacco Co., was acquitted. In the opinion of 
the court its dealer contracts, which prohibited dealers from selling 
the tobacco of any other manufacturer, were not illegal under the 
common law." 

The act of 1889 ™ was strengthened in 1900 when the word “unlaw- 
fully” was deleted, and it appeared thereafter as section 498 of the 
Criminal Code, which is still in effect.” The law was now inter- 
preted by the courts as going beyond the common law and creating a 
new criminal offense. 

Mention also should be made of section 498 (a) which was inserted 
in the Criminal Code in 1935. This section prohibits the granting 
of different pr ices to different purchasers for “goods of like quality 
and quantity,” *° the selling of goods in any area of Canada at prices 
lower than ites set by the ‘seller elsewhere in Canada for the purpose 
of destroying competition, and the selling of goods at ‘‘unreasonably 
low” prices for the purpose of destroying competition. 
Administration of section 498 

Prosecution under section 498, as under the act of 1889, is depend- 
ent on the attorneys general of the provinces. The lack of provi- 
sion for investigation of combinations and for administrative gather- 
ing of evidence upon which to base complaints has hampered prosecu- 
tion under the statute. Asa result, few prosecutions have occurred. 
Only six cases were tried up to 1910, when the first Combines Investi. 
gation Act was passed, and only one between 1910 and 1923, when the 
second Combines Investigation Act was enacted. However, there have 
been a number of civil suits in which the courts found certain agree- 
ments to be illegal as contrary to section 498 and refused to allow the 


parties to the agreements any rights under them. In most cases, how- 


ever, no criminal prosec ution followed.” 
The words “unduly” and “unreasonably” are the pivetal points of 
the statute. The problem of the courts has been to determine what 


% The Queen y. Amcrican Tobacco Company of Canada, 3 Reyue de Jurisprudence, 453- 
464 (1897). 


™ The act of 1889 became a secti-n of the Criminal Code in the codification of the crim- 
inal law in 1892 and the offense was made an indictable one. 

* Secs. 496 and 497 also relate to “conspiracy in restraint of trade.’ Sec. 496 defines a 
conspiracy im restraint of trade and 497 states that the purposes of a trade-union are not 
unlawful within the meaning of sec. 498. See appendix E, pp. 236, for the complete text 
of these sections of the Criminal Code. 

* This provision is very similar to that of the Robinson-Patman Act. 

The Committee To Study Combines Legislation, Report of the Committee To Study 
Combines Legislation, Ottawa (1952), pp. 9-10 (hereafter cited as MacQuarrie Report). 
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constitutes “undue” restraint." The courts have held that section 
498 goes beyond the common law test of “unreasonable” and that 
what is “undue” is a question of fact dependent upon the circum- 
stances in each specific case. In 1912 the Supreme Court of Canada 
drew a distinction between the two words by interpreting “unreason- 
able” to mean unnecessary for the protection of the interests of the 
parties and “undue” to mean oppressive to competition which might 
benefit the public.” There have been departures from this interpre- 
tation, but generally the courts have placed emphasis on protection 
of the public interest as the governing factor in cases involving re- 
straint of trade. For ex: mple, i in a recent decision upholding the con- 
viction of 21 firms charged with combining to lessen competition in 
the manufacture and sale of shipping containers, the Supreme Court 
of Canada held that the lessening of competition is undue if “it will 
prejudice the public interest in free competition to a degree that the 
tribunal of fact finds to be undue. In the present instance, the fact 
alone that the aim of the parties to the agreement was to secure con- 
trol of the market for their commodity in Canada affords a sufficient 
basis for a finding that the agreement was one which, if carried into 
effect, would gravely prejudice the public interest in free competi- 
tion.” Moreover, the court decided that intent need not be shown and 
that any party to such an arrangement, “the direct object of which 
is to impose improper, inordinate, excessive, Or oppressive restric- 
tions upon that competition,” is guilty.” 

In most of the cases which have arisen under section 498, the com- 
binations have been held illegal, but, as previously noted, prosecution 
has been relatively infrequent. Notwithstanding the shortcomings of 
this law, it is significant in that it was the first ( ‘anadian anticombines 


legislation and has been in the Canadian law in one form or another 
since 1889. 


Combines Investigation Act of 1910 


The Combines Investigation Act of 1910 was the result of strong 
public agitation, particularly by the agrarian groups such as the 
Grange, “for more effective ‘anticombine legislation. In 1910 Mr. 
Mae ‘kenzie King, the Minister of Labor, introduced into Parliament 

i bill to provide for investigation of alleged combines." Although 
phe opposition was encountered, the bill was passed as the Com- 
bines Investigation Act of 1910. 

The act defined a “combine” as “any contract, agreement, arrange- 
ment, or combination which has, or is designed to have, the effect of 
increasing or fixing the price or rental of any article of trade or com- 
merce or the cost of the storage or transportation thereof, or of re- 
stricting competition in or controlling the production, manufacture, 
transportation, sale or supply thereof, to the detriment of consumers 
or producers of such article or trade or commerce * * * and also 
includes what is known as a trust, monopoly or merger.” Even though 


monopolies are included in this definition, the act was “evidently 


78 Philip Strickland, A Comparative Study of the Antitrust Laws of the British Do- 
minions and of Their Administration, Journal of Comparative Legislation and International 
Law (November 1936), vol. 18, p. 241. 

7” Shragge v. Wiedmen (46 8S. C. R. 1). 

% Container Materials, Ltd., et al., v. The King ((1942) 1 D. L. R. 529). 

81 Mr. King was one ‘f the principal figures in the history of Canadian anticombines legis- 
lation. Consequently, his views on the subject are of prime significance in the development 
of the Canadian legislation. 
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aimed primarily at agreements among a number of firms.” Also 
significant is the phrase “to the detriment of consumers or producers.” 
During the debates on the act Mr. King stressed that it differed from 
the Sherman Antitrust Act in being Firected only against those re- 
straints of competition whose harmful effects could be proven.” 

The principal aim of this act was to provide machinery for inves- 
tigation and publicity which would serve as a deterrent to restrictive 
trade practices. Any six citizens might make ge oan to a judge 
for the investigation of an alleged combine. If there appeared to be 
good cause for the allegation, a three-man board with broad investi- 
gatory powers was to be appointed. Its report was to be made public. 

A penalty of not more than $1,000 per day might be levied for con- 
tinuation of the enumerated illegal acts, after the publication of an 
adverse report by the investigatory board. 

A provision for the use of tariff action to combat monopolistic prac- 
tices (which had first found place in the Customs Tariff Act of 1897) 
was also included in the new act. 

The Combines Investigation Act of 1910 had certain shortcomings 
which greatly limited its effectiveness. A prima facie case had to be 
made by complainants before a judge. This was most difficult for the 
average consumer to undertake for the procedure was time-consuming, 
cumbersome, and expensive. 

Further, there was no permanent body to provide continuity in the 
administration of the legislation and to determine whether the rec- 
ommendations of the ad hoc board were being carried out. Thus, the 
act was invoked only once during the 9 years it was in force. 
Combines Investigation Act of 1923 

In 1923 a new Combines Investigation Act ** was enacted which, 
with a number of subsequent amendments,* is the basic legislation 
under which Canada operates today.® 

Under the act a “combine” is defined as 


a combination having relation to any commodity which may be the subject of 
trade or commerce, or two or more persons by way of actual or tacit contract, 
agreement or arrangement having or designed to have the effect of-— 
(a) limiting facilities for transporting, producing, manufacturing, supply- 
ing, storing or dealing, or 
(b) preventing, limiting or lessening manufacture or production, or 
(c) fixing a common price or resale price, or a common rental, or a com- 
mon cost of storage or transportation, or 
(d) enhancing the price, rental or cost of article, rental, storage, or 
transportation, or 
(e) preventing or lessening competition in, or substantially controlling 
within any particular area or district or generally production, manufacture, 
purchase, barter, sale, storage, transportation, insurance, or supply, or 
(f) otherwise restraining or injuring trade or commerce; or a merger, 
trust or monopoly, which combination, merger, trust or monopoly has oper- 
ated or is likely to operate to the detriment or against the interest of the 
public, whether consumers, producers or others. 





® Reynolds, op. cit., p. 137-138. 

5° For the complete text of this act, as amended, see appendix BE, pp. 225-235. 

* The principal amendments were in 1927, 1935, 1946. and 1949. The more important 
changes are discussed in detail in the MacQuarrie Report, pp. 11-15. The most recent 
amendment, enacted in December 1951, prohibits resale price maintenance. 

* The ec nstitutionality of both the Combines Investigation Act and sec. 498 of the 
Criminal Code has been established by the courts. In 1931 the Judicial Committee of the 


Privy Council, affirming a judgment by the Supreme Court of Canada, held both enact- 
ments to be within the powers of the Federal P: 
to criminal law. 


arliament as being legislation in relation 
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Investigation is the heart of the act. Probably its most important 
single feature is the provision establishing a permanent organization 
known today as the Combines Investigation Commission, whose sole 
purpose is to investigate the possible existence of combines. _ 

The act provides for a commissioner, two deputy commissioners, 
and special commissioners plus temporary assistants as required. The 
commissioner is charged with the responsibility of administering the 
act and reports directly to the Minister of Justice. In addition, he is 
required to make studies concerning the existence in Canada of mo- 
nopolistic conditions arising from the operations of international car- 
tels. He may— 
receive complaints respecting practices alleged to be offenses under this act or 
under section 489 or 489A of the Criminal Code and may investigate the same, and 


if of the opinion that a practice complained of constitutes such an offense, may 
communicate the complaint and such evidence * * * tothe attorney general 


of the province within which the offense is alleged to have been committed, or to 
the Attorney General of Canada for such action as may be deemed appropriate 
in the circumstances, 

Any six persons, British subjects, resident in Canada, who believe 
that a combine exists may apply to the commissioner for an investiga- 
tion to be made. If after a preliminary inquiry the commissioner 
feels that the inquiry does not justify further investigation, he may 
report such to the Minister. The original applicants thereupon have 
the right to request the Minister to review the commissioner’s decision. 
On the other hand, the commissioner may continue with a full-scale in- 
vestigation. An investigation may be conducted by either the com- 
missioner himself or a Special Commissioner, together with such 
temporary technical assistants as may be necessary. The commis- 
sioner has broad powers in the matter of obtaining evidence and re- 
questing witnesses to attend. The hearings are held in private, al- 
though the commissioner may order them to be held in public. 

During the course of the investigation the Minister may call for 
an interim report at any time. At the conclusion of the investiga- 
tion a report is presented to the Minister of Justice, regardless of 
whether in the opinion of the commissioner a combine has been dis- 
closed. Within 15 days after receipt of the report by the Minister, 
it shall be made public, unless the commissioner states in writing to 
the Minister that he believes the public interest to be better served 
by withholding publication, in which case the Minister may decide 
whether the report, either in whole or in part, shall be made public. 

If in the opinion of the commissioner there has been a violation of 
any of the provisions of the Combines Investigation Act, he may 
remit the report and the supporting evidence to the Minister, or to 
the attorney general of the province within which the offense occurred, 
who decides whether or not prosecution should be undertaken. Prose- 
cution may also be instituted and conducted by the Attorney General 
of Canada under this act, or under section 498 or 498A of the Crim- 
inal Code, and for such purposes he may exercise all the powers and 
functions conferred by the Criminal Code on the attorney general of 
a Province. Individuals convicted of an offense under the act are 
liable to a fine not exceeding $10,000 or to 2 years’ imprisonment, 
while corporations are liable to a fine not exceeding $25,000. 

In addition to publication of reports and prosecution, the other 
principal remedial measures contemplated by the Combines Investiga- 


20173—52 8 
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tion Act are reduction or removal of customs duties, and revocation 
of patents and expunging of patent and trade-mark agreements. 
Whenever, as a result of an investigation under the act or as a result 
of a judgment of one of the Canadian courts, it appears to the satis- 
faction of the Governor in Council that such disadvantage to the pub- 
lic is facilitated by the duties of custom imposed on the article, or on 
any like article, the Governor in Council may direct either that such 
article be admitted into Canada free of duty, or that the duty thereon 
be reduced to such amount or rate as will, in the opinion of the Gov- 

ernor in Council, give the public the benefit of rez oenone competition. 
In any case where use has been made of patents or trade-marks to 
kimit production or restrain or injure trade unduly, the Exchequer 
Court of Canada, on an information exhibited by the Attorney Gen- 
eral of Canada, may withdraw or partially withdraw the privileges 
granted by the state. 

Administration of Combines Investigation Act * 


Although the Combines Investigation Commission has certain quasi- 
judicial functions, it is not a judicial body, nor does it have any re- 
sponsibilities relative to prosecution or the application of other 
remedial measures. It is primarily a fact-finding organization, with 
the one qualification that the commissioner is called upon to include 
in his report a complete statement of his own conclusions as to the 
bearing of the law upon the facts. 

One of the greatest strengths of the Combines Investigation Act is 
the readiness with which inquiries can be instituted. As previously 
noted inquiries can be started by the commissioner, by direction of 
the Minister or by similar application of six citizens who submit 
prima facie evidence of an offense. The latter two methods are sel- 
dom invoked and in practically all cases, the commissioner proceeds 
on his own initiative, although often this may be the result of in- 
formal complaint or inquiry by the public. 

The vast majority of investigations are of the informal type, com- 
monly known as a preliminary inquiry. These preliminary inquiries 
can develop into the formal and more intensive type of investigation 
if the information obtained indicates strong possibilities of violation 
of the law. The primary value of these informal investigations is 
in their preventive influence, in that they serve to remind industry of 
the existence of an active agency and of the bearing of the law upon 
various types of restrictive activity. 

As to the different remedial measures in the law, the importance 
which it attached to the publication of reports as a deterrent and as a 
remedial measure is reflected in the act itself, and in the discussions in 
Parliament when the original statute and subsequent amendments 
were introduced.” It has been the most widely used. Prosecution has, 
however, been employed in a number of cases following such publica- 
tion. Tariff revision has been little used clirectly as a “result of com- 


bines investigations. There have been, however, reductions in rates 
of customs duties in certain instances. 


86 The original source for this section is the MacQuarrie Report. 

87 When Mr. Mackenzie King, as Prime Minister, intr duced the Combines Investigation 
Act in 1923, he referred to “the power of a well-informed public opinion,” and added: 

“What is the power of the criminal code to prosecute some particular person or group 
of persons in comparis n with the power of spreading broadcast throughout the land accu- 

rate and true information with regard to a situation which is inimical to the public inter: 
ant, and which the people themselves are certain to be concerned in remedying? * * 
If you wait until the criminal code is put into operation, you may never hear of the evil.” 
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Since the passage of the act in 1923 there have been 25 full-scale 
investigations carried out by the Combines Investigation Commission, 
resulting in 21 published reports. 

A majority of the earlier cases, particularly during the period 
1925-30, involved restrictive arrangements of firms or trade associa- 
tions in a particular city, province, or region. These involved such 
cases as marketing of fruit and vegetables in western Canada (1925), 
bread making in Montreal (1926), distribution of drugstore products 
(1927), and trade association activities of plumbing contractors in 
Ontario (1929) and of electrtical contractors in Toronto (1930). 
Several recent investigations and prosecutions under the Combines 
Investigation Act are of particular interest because the restrictive 
arrangements were nation-wide in effect. 

In 1948 a report concerning the manufacture and sale of optical 
goods in Canada was published. The réport alleged that the leading 
United States manufacturer and wholesaler, whose Canadian sub- 
sidiary preduced practically all spectacle frames and mountings in 
Canada, had acquired direct or indirect control of Canadian patents 
covering features embodied in 60 percent of such products sold in 1939 
and 90 percent in 1946. Under these patents an elaborate price-fixing 
licensing system was established applying at manufacturing, whole- 
sale and retail levels. Impeachment proceedings were initiated 
against the patents. Two of the seven patents which it was sought to 
have set aside, have been declared invalid and two have had their 
validity upheld. The others have either expired or been dedicated to 
the public. This is the only instance in which prosecution has been 
based on trade restrictions and the use of patent rights. 

In October 1950, eight corporations and one individual were found 
guilty under section 498 (d) of the Criminal Code of unlawfully con- 
spiring to unduly prevent or lessen competition in the flat glass trade. 
Fines of $10,000 each were levied against the three principal parties 
and the other five were fined $2,500 each while the individual was fined 
$1,500. This combine had been in operation since 1928 and as no 
plate glass has been manufactured in Canada their success was in part 
attributable to close cooperation with international cartel arrange- 
ments governing this commodity. Plate glass imported into Canada 
was received during this period from the United States, the United 
Kingdom, Belgium, and Czechoslovakia. After 1939 the cartel fell 
apart but there was evidence even in 1949 that remnants of former 
agreements still influenced the policy of each manufacturer and it 
was still not possible for certain glass merchants to purchase from 
the manufacturer. Jn this case the conviction was not because of the 
cartel operations but because of operations in Canada which lessened 
competition. 

In late October 1951, five match companies were found guilty under 
the Combines Investigation Act of being parties to or knowingly 
assisting “in the formation or operation of a merger, trust, or monop- 
oly which substantially or completely controlled the wooden match 
business in Canada.” Fines totaling $85,000 were imposed. The 
decision is being appealed. 

In 18 of the 25 full-scale investigations, combines were found to 
exist. Ten convictions have been secured and the defendants fined.® 





8 In one case involving tobacco distribution in Alberta the conviction was lated quashed. 
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Positive results have also been obtained in a case involving the Pro- 
prietary Articles Trade Association which ceased operation after a 
report was issued and in the optical goods case which involves im- 
peachment proceedings against patents. In only four cases has no 
action been taken. 

In conclusion, it is important to note that in addition to the com- 
bines broken up through full investigation and prosecution under the 
Combines Investigations Act, there are others which have beer 
dissolved as a consequence of preliminary inquiries. 


Report of Committee To Study Combines Legislation 


In June 1950 a committee, Paper? known as the MacQuarrie com- 
mittee, was appointed by the Government to study the whole field of 
Canadian anticombines legislation and to recommend what amend- 
ments, if any, it thought should be made in order to make the Combines 
Act “a more effective instrument for the encouragement and safe- 
guarding of the Canadian economy.” © 

The committee announced through the press and by letter that it 
was anxious to receive from individuals, firms, and organizations 
whatever views they might wish to express upon the subject under 
study. It received many written submissions and held hearings giving 
all interested persons an opportunity to express their views. In 
October 1951 an interim report on “resale price maintenance” ® was 
issued by the committee and in March 1952 their report on combines. 
legislation was completed. 

In order to describe the general framework of their study, the com- 
mittee emphasized three points: 

First, the committee was appointed to recommend what improvements, if any, 
should be made to the Canadian legislation and not to investigate specific mon- 
opoly situations in the country * * *, 

Second, the committee has proceeded in its work with the underlying assump- 
tion that the vast majority of the Canadian people supports the free enterprise 
system. This means that possible solutions to the monopoly problem which are 
directly incompatible with this system, like over-all public ownership of the 
means of production, have been considered as unacceptable * * *. 

Third, it must be pointed out that monopoly legislation raises intricate con- 
stitutional problems in Canada. Up to now, with few exceptions publicity and 
criminal prosecution have been the principal means used against monopolies, 
mainly because the legislation has been based on the Federal power over criminal 
law, and has been upheld by the courts on this ground, There has been a widely 
held view that the jurisdiction of the Federal Government did not extend beyond 
the criminal field. This partly explains why other types of action,” which have 
been adopted in other countries, have not been used in Canada * * *,”* 

The committee first undertook a review of Canadian antitrust legis- 
lation together with that of the United States and the United King- 
dom, “ they being the two economies most like our own.” In an inter- 
esting section comparing the laws in these three Anglo-Saxon coun- 
tries, it found “a marked difference of approach to the peg ray | cee 
lem on either side of the Atlantic.” In Canada and in the United 
States “monopolies are proscribed by general legi lation and their 

formation or operation is made a criminal offense.” The British law 

“begins at a very different point” in that it “is neutral toward monop- 


8° House of Commons Debates, 21st Parliament, 5th sess. (Dece »D. . 
*® See below, pp. 112-114. ¢ ee Serra ee 


"For example, the Sherman Antitrust Act provides civil remedies in addition to erim- 


inal ones. The Antitrust Division may apply for a Federal court injunction to restrain a. 


violation of the act. 
* MacQuarrie Report, p. 7. 
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olies and restrictive practices. It treats them as neither good nor 
evil in themselves.” The committee believed that this may be ex- 
plained by the fact that the British have “shared for a long time the 
European toleration of monopolistic arrangements ’in trade and in- 
dustry.” 

After studying the “economic background to monopoly problems,” 
the committee concluded that— 

Continued Government intervention in this field is not only justifiable but 
essential. Competition, on which freedom within the economy is based, will 
not persist without active support in law and administration. Private monop- 
olistic control which cannot be completely eliminated must be restrained and 
subjected to public review. * * ** 

As a result of its examination of the combines legislation, the com- 
mittee came to the conclusion that certain changes were “desirable.” 
On the whole, however, it thought that “the procedures which have 
been built up under the Combines Investigation Act are the right 
ones, involving as they do the examination of successive cases and 
publication of the facts, analysis and conclusions. Our recommenda- 
tions are directed to the strengthening and improving of the pro- 
cedures, organization and remedies laid down in the act rather than 
to revolutionizing them.” ™ 

The principal recommendations of the MacQuarrie committee for 
amendments to and changes in Canadian anticombines legislation 
were as follows: 

(1) With respect to the administration of anticombines legislation, 
it recommended that “there should be separation of function between 
investigation and research on the one hand and appraisal and report 
on the other hand,” with these functions assigned to two separate 
agencies. An investigation and research agency should have those 
investigatory functions and powers of the present Combines Com- 
missioner and the results of its investigations should be presented 
to an administrative board. The major functions of this board should 
be “to appraise” these results and “to report and make recommenda- 
tions thereon.” The board should have such powers of the Combines 
‘Commissioner as may be necessary to carry out its functions and, in 
addition, the power to require a firm or a group of firms to submit 
special or periodic reports “in order to enable the board to assess its 
or their operations in the light of the purpose of the act if, in the course 
of an investigation, the board finds that the firm or group of firms 
exercises substantial monopolistic powers.” 

(2) Regarding remedies for violations of the law, the committee 
recommended, inter alia, (a2) that “the present statutory limits on fines 
should be abolished and the amount of the fine in each case should be 
in the discretion of the court”; (6) that consideration be given to “the 
question of whether constitutional and other legal obstacles stand in 
the way of the use of a judicial restraining order” that is, an injunc- 
tion; * (c) that section 29 of the Combines Investigation Act concern- 
ing tariff action and section 30 of the act concerning patent action be 
amended “in order to make the requirements of the public interest the 
condition justifying a recommendation and action in these respects.” * 

% Thid., p. 27. 

™ Thid., p. 29. 

® The injunction has been widely used in the United States in the administration of 
the Sherman Act, especially in connection with drawing up consent decrees in civil cases 


where criminal prosecution may be ineffective or unsuitable. 
* Tbid., pp. 47-49. 
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RESALE PRICE MAINTENANCE 


Legislation was enacted in Canada in December 1951 which prohibits 
resale price maintenance. Under the terms of the law, which is in the 
form of an amendment to the Combines Investigation Act,” it is 
illegal for manufacturers or other suppliers. to prescribe minimum 
resale prices for their products. 

Interim report 

In 1951 Canada’s concern over the steadily rising cost of living was 
becoming increasingly evident. The opposition parties, consumer 
groups, ‘and organized. labor were advocating some form of price 
control to stop the rise in the cost of living. The Government stead- 
fastly refused to consider a system of direct controls, maintaining 
that its various indirect measures, such as increased taxation and credit 
restrictions, would hold price levels within reasonable bounds. 

This pressure led the Government to ask the MacQuarrie uecacn 
to submit its findings on the resale price fixing aspect of its study 
as early a date as possible. Accordingly, the committee issued. an 
interim report on October 1, recommending against the practices of 
resale price maintenance. 

The report points out that “resale price maintenance may be estab- 
lished either on a collective basis by an agreement among rival sup- 
pliers (horizontal) or on an individual basis by a single supplier 
(vertical). ” In Canada price fixing on a collective or horizontal basis 
is “generally recognized as being against the public interest and illegal” 
under the Combines Investigation Act. Consequently, the MacQuarrie 
committee restricted its consideration to the maintenance of resale 
prices by individual suppliers. 

The two principal standards by which the MacQuarrie committee 
judged whether resale price maintenance was a desirable or an unde- 
sirable practice were “the desirability of a free economy and the need 
for economic efficiency. 

The committee was “impressed” by the fact that retail price main- 
tenance “is, at present, extensively applied and of growing importance 
in Canada.” This fact led the committee, therefore, “to view resale 
price maintenance as a well-established fact and to consider the over- all 
effects” it might have on the Canadian economy if its “generalization” 
was not checked. 

The conclusions reached by the committee were as follows: 

1. The direct and immediate effect of resale price maintenance is the elimina- 
tion of price competition among retailers in price-maintained goods; this is one 
of the main objectives of the practice. * * #* 

+ * % * * * ~ 

2. Resale price maintenance facilitates and makes more effective horizontal 
agreements (open or tacit) among manufacturers. * * * 

x * * * * * * 

3. Resale price maintenance, to be effective, requires some method of en- 
forcement. If a manufacturer merely indicates a resale price but makes no 
provision and takes no step to enforce it, then he has no real control over his 
distributors. However, when measures of enforcement are involved, resale price 
maintenance establishes a private system of law allowing no appeal to the 
courts of justice. * * #* 

* * * * * * a 





7 Sec. 37A. 
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4. Although precise information is lacking, there is some evidence that resale 
price maintenance contributes to price stability but that the general level of 
prices, thus stabilized, is higher than it would be under competitive conditions 
and production more unstable. * * * 


* ok * * * * * 


Finally, it should not be forgotten that, to the extent that resale price main- 
tenance brings more rigid and higher prices, it contributes to the instability of 
production and the reduction of sales, results which serves neither the interests 
of manufacturers nor general welfare. 

5. Resale price maintenance prevents two possible forms of monopolistic 
practices which tend to produce unreasonable retail prices, namely, the use 
of monopoly power at the retail level and the loss-leader device. 

Monopoly power in distribution may exist on a rather permanent basis in 
smaller localities, where a dealer is practically alone to sell several lines of 
products and on a temporary basis in larger communities in periods of scarcity. 
The use of that power normally leads to excessively high prices. Because main- 
tained prices usually are maximum as well as minimum, the practice may 
prevent such abuses. It must be recognized that the manufacturer is not always 
in a position to maintain maximum prices; he may find the policing of such 
prescribed prices very complicated and he may have to yield to the pressures 
exerted by the retailers. However, if he decides to apply such a policy, resale 
price maintenance is not essential; all he needs is the power to prescribe and 
enforce maximum prices. 

Resale price maintenance, by prohibiting any normal price reduction, af- 
fords an effective protection against loss leaders in the field of price-maintained 
goods.” However, the committee does not think that to withdraw from the 
retailer the right to make any price reduction is a satisfactory way of pre- 
venting unfair and excessive price cutting. We are of the opinion that more 
direct and desirable weapons can be found to curb loss leaders. 

6. Resale price maintenance no doubt encourages operation of more retail 
outlets and exerts an influence ugainst the concentration of economic power in 
the retail field. It also affords some measure of protection to the specialized 
dealer. However, the security and the encouragement thus provided to small 
dealers should not be exaggerated. On this point, the committtee wishes to 
make two comments. 

First, the high margins determined by resale price maintenance may be used 
by large stores to expose the small retailer to a more acute form of competition 
in the field where prices are not maintained. 

Second, high margins do not necessarily mean high profits. High margins 
merely transfer competition from prices to services and often result in wasteful 
forms of competition in services thus increasing costs. Moreover, high margins 
provide a strong inducement to enter into the retail field; so that a»teo great 
number of outlets, coupled with the consequent reduction in the individual 
volume of sales and profits, may result. 

7. Resale price maintenance no doubt helps to protect the reputation of 
branded goods and facilitates advertising and sales promotion. However, the 
committee is not convinced by the argument that the reputation of branded 
goods greatly suffers from normal price variations and that people will think 
quality has deteriorated, if prices are allowed to vary. If the loss leader is taken 
care of, normal price reductions will not cause serious problems to the manu- 
facturer.” 


In the light of the two standards of judgment originally set up by 
the MacQuarrie committee, namely, “the desirability of a free econ- 
omy and the need for economic efficiency,” the committee came to the 
general conclusion that “resale price maintenance, on the growing 
scale now practiced, is not justified by either of these standards. It 
represents a real and undesirable restriction on competition by private 
agreement or ‘law’ and its general tendency is to discourage economic 
efficiency. That is why, in our opinion, the prescription and enforce- 

*% The loss-leader device involves the sale of a well-known brand at a price which has 
no direct relation to cost and may even result in a net loss. It is ansA&g@ressive’ sales 


weapon to attract customers. 
” MacQuarrie Report, pp. 68-70. 
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ment of minimum resale prices must be viewed as manifestations of 
a restrictive or monopolistic practice which does not promote general 
welfare.” 

The committee recommended that legislation be enacted that would 
make it an offense for a manufacturer or other supplier “(1) to recom- 
mend and prescribe resale prices for his products; (2) to refuse to 
sell, to withdraw a franchise or to take any other form of action as a 
means of enforcing minimum resale prices.” 

Resale price maintenance legislation 

On the basis of the report, the Government announced on October 9, 
1951, that it was going to ask Parliament to consider legislation pro- 
hibiting resale price maintenance. The opposition to this announce- 
ment, primarily from trade associations, individual manufacturers 
and merchants, was so strong and articulate that the Government, in 
an extraordinary move, appointed a special parliamentary committee 
to hold hearings on the desirability of legislation prohibiting the 
practice. Generally speaking, the associations representing manufac- 
turers, wholesalers and retailers were opposed to the legislation while 
cooperatives, labor unions, and farmers’ and consumers’ associations 
were in favor of it. 

The proposed legislation was enacted as an amendment to the Com- 
bines Investigation Act by the House of Commons in December. 
Under this law a “dealer” meaning “a person, engaged in the business 
of manufacturing or supplying or selling any article or commodity” 
is forbidden to fix specific or minimum resale price for such articles 
or commodities. In addition, no dealer shall refuse to sell or supply 
an article or commodity to any person who refuses to fix specific or 
minimum resale prices. Violation of the law carries with it a fine of 
up to 2 years imprisonment and $10,000 fine or, in the case of a cor- 
poration, a fine not to exceed $25,000. 


ATTITUDES TOWARD RESTRICTIVE BUSINESS PRACTICES AND THEIR CONTROL 


Political parties 


Liberal Party —The Liberal Party today, as in the past, is actively 
supporting efforts to strengthen Canada’s anticombines legislation, 
It was largely through the efforts of the Liberal Party that the Mac- 
Quarrie committee was appointed by the Government to study the 
whole field of anticombines legislation and to recommend any amend- 
ments necessary to strengthen it. 

Despite strong opposition from various group interests and from 
the Conservative representation in Parliament and on the Joint Par- 
liamentary Committee which conducted lengthy hearings on the issue, 
the Liberal Party successfully sponsored a bill to ban resale price 
maintenance. Although Liberal spokesmen at first described the bill 
as an anti-inflation measure, during the lengthy consideration of the 
issue in Parliament they implicitly accepted the opposition’s view 
that the ban on resale price maintenance in itself probably would have 
only a minor effect on the price structure. Liberal spokesmen, how- 
ever, stressed that the ban would stimulate healthy competition, re- 
ward efficiency, and maintain the independence of the retailer 


1 See appendix E. pp. 233-234, for the complete text of this law. 


2See for example, S. S. Carson, Minister of Justise, House of Commons Deb 
cember 17, 1951, vol. 93, p. 2090 ff. —_a 
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Conservative Party.—In Canada the Conservatives have generally 
been sympathetic to business interests critical of anticombines legis- 
lation and administration. The party philosophy emphasizes ‘the 
necessity and desirability of controlling competition by the Gov- 
ernment. 

The Conservative approach to retrictive business practices was 
clearly delineated in the discussions on the resale price maintenance 
bill. Conservatives, including the party leaders, vigorously attacked 
the proposal on various grounds. Speakers maintained that anti- 
combines legislation already was ample, since if any offense such as ex- 
ploitation of the public were “knowingly” committed by persons 

racticing price maintenance, the Government could prosecute them. 

Sporadic “enforcement of existing legislation, they argued, was the 
fault of Liberal administrations. Retail price snalievehh tee: they 
claimed, facilitated competition by protecting the small, independent 
retailers from the annihilating power of the big chain department 
stores. 

Cooperative Commonwealth Federation (CCF) and Social Credit 
Party.—The socialistic CCF, which has only 13 of the 262 seats in the 
House of Commons, strongly favors increased public control of indus- 
try and commerce. Members are more critical of the harmful effects of 
monopoly and restrictive practices than the Liberals or the Conser 
tives; but they insist that regulation by anticombines legislation hich 
aims at preserving a free economy is futile. In their view, the growth 
of monopoly is inevitable and can be dealt with only by the most exten- 
sive government control of industry, including as a beginning price 
controls for all commodities necessary to the public. E mphasizing the 
planned economy, they would control prices as an approach to the ra- 
tional economy controlled by the public rather than by private enter- 
prise policed by the state. With this attitude, the CCF, backed by the 
even smaller Social Credit P arty of Alberta, proposed during the de- 
bate on the bill to ban resale price maintenance that where regulation 
of resale prices was in the public interest, the control should be public 
rather than private. Failing to get comprehensive or even partial ex- 
tension of such controls, members of both parties voted for the ban on 
resale price maintenance by industry.® 
Business 


Businessmen generally accept the need for some governmental regu- 
lation of free enterprise. Manufacturers and many merchants prefer 
private regulation of prices, marketing, and the like, with some gov- 
ernmental supervision of definite abuses. The fair-trade codes com- 
mon in the United States have appealed strongly to them. They 
would like to amend the Combines Investigation Act so that proof of 
intent to operate against the public interest and proof of actual detri- 
ment to the public would be required for prosecution. Publicity, they 
feel, should be allowed only after proof of harmful intent and actual 
detriment to the public interest. 

Businessmen were especially vocal in the resale price maintenance 
controversy. The Allied Beauty Equipment Manufacturers’ and Job- 
bers’ Association, for example, argued that resale price maintenance 
favored competition and promoted efficiency. The Canadian Elec- 


3 House of Commons Debates, November 6 and December 21, 1951, vol. 93, pp. 749, 759- 
764, 2326-2327, and 2329. 
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trical Manufacturers’ Association argued that resale price maintenance 

was necessary to enable the manufacturer to supervise and be respon- 
sible for the distribution, sale, and servicing of his product. Also it 
made large purchases practicable instead of wasteful day-to-day 
buying in small lots. The Canadian Retail Federation, while admit- 
ting that some retailers disagreed, emphasized that most favored resale 
price maintenance and felt it benefited the consumers as well* A few 
large department stores favored the ban; * but chambers of commerce, 
the Manufacturers’ Association, and many retailers and distributors 
backed the opposition to the bill. According to the Minister of Jus- 
tice, the resale price maintenance movement had been sponsored as 
frequently by the retail trade as by manufacturers. The secretary 
of the Pharmaceutical Association told the Joint Parliamentary Com- 
mittee on Gombines Legislation that fair-trade boards should be set up 


to consider complaints about prices from consumers and the Gov- 
ernment.’ 


Labor 


In Canada organized labor has opposed cartels as harmful to the 
public interest. When the Combines Investigation Commissioner in 
1944-45 investigated the nature and effects of cartels, labor bodies 
strongly criticized their practices. The Trades and Labour Congress, 
the leading federation of labor unions, at its 1944 convention adopted 
a resolution “for the dissolution of all monopolies or cartels holding 
controls over any or all materials or processes that control the means 
of life or employment opportunities.” The Canadian Congress of 
Labour, the rival federation, submitted to the commissioner a detailed 
memorandum analyzing the effects of cartels and other monopolistic 
arrangements. The latter group held that monopolies, whether 
national or international, restricted e mployment by limiting trade and 
hampering full use of inventions. Monopolistic control, it argued, 
maintained pric es and corporation profits at a high level at the expense 
of the consumers.® 

The national labor federations were not enthusiastic about the bill 
to ban resale price maintenance. The Trades and Labour Congress 
in a brief to the joint parliamentary committee endorsed the Mac- 
Quarrie report, but thought that prohibition of resale price mainte- 
nance would not markedly affect the cost of living. Avowedly not 
sanguine about the possibility of restoring free competition, the Con- 
gress urged the adoption.of public rather “than private price controls. 
The C ongress wanted stronger anticombines legislation and more ef- 
fective enforcement of the law. It felt that resale price maintenance 
was a minor aspect of the problem of inflation and, in the absence of 
public controls, might even sometimes be justified. It urged a much 
more compre shensive attack on inflation by means of public regulation 
of trade. It suggested that a Consumers Price Control Board should 
regulate all prices with the aim of removing restrictive practices.® 


‘Memoranda submitted to Joint Parliamentary Committee on 
Mirutes, pp. 116 ff., 339 ff., and 296 ff. 


6 Financial Post, Toronto, December 8, 1951. 

® House of Commons Debates, December 17, 1951, pp. 2091 and 2099. 

7 Financial Post, December 8, 1951. 

® Combines Investigation Commission, Canada and International Cartels, p. 60. 


® Memoranda submitted to Joint Combines Legislation Committee, Minutes, pp. 73-78 
and 377 ff. 
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Agriculture 


The Canadian Federation of Agriculture in its brief on resale price 
maintenance pointed out that more than half of all purchases made by 
farmers for productive purposes came directly under some form of 
private resale price-fixing. The president and managing director of 
the Federation strongly opposed resale price maintenance. 
Consumers and Cooperatives 

Consumers, insofar as they are organized, generally support legisla- 
tion for the regulation of restrictive practices. According to the brief 
submitted by the Trades and Labour Congress, consumers praised the 
Liberal bill to ban resale price maintenance.” During the parlia- 
mentary debate, consumers wrote to members hoping that the ban 
would help to reduce living costs." The National Council of Women, 
representing 23 national societies and 600,000 members, reminded the 
joint par liamentary committee that it had opposed resale price main- 
tenance for many years. The Cooperative Union of Canada and Le 
Conseil Canadian de la Cooperation, representing together 1,318 co- 
operatives with 700,000 members, opposed such restrictive practices. 
Its annual congress in 1950 adopted a resolution against monopolistic 
practices. Its members, it reminded Parliament, were denied free ac- 
cess to goods because cooperatives supplied goods at cost. While ap- 
proving the Liberal bill on resale price maintenance, the cooperatives 
asked for legislation prohibiting dealers from refusing to sell goods to 
a person in a legitimate business.” 


AUSTRALIA 
INTRODUCTION 


The Australian Government and people have not been primarily 
concerned with the problem of restrictive business practices. Aus- 
tralia’s huge size and her comparatively small population have 
had a bearing on developments in this and other fields of economic 
activity. In addition, during the country’s early history, it consisted 
of a number of individual colonies owing separate allegiance to Great 
Britain and with limited common purpose or thought. Even though 
Australia has now been united for over 50 years, this divergence, at 
least in part, persists with the result that the Central Government’s 
authority is limited to some degree in its ability to pursue a regula- 
tory course on a national scale. The lack of a common consensus of 
objectives resulting from this background is also an important factor 
in the situation. 

This lack of effective regulation has meant that the Australian econ- 
omy has become one of controlled and rationalized competition in 
which private restraints of trade have become rather generai. 

Although Australia has been traditionally one of the most important 
producers of animal and agricultural products, industrialization has 
not been neglected. For example, in 1950 there were over 900,000 
industrial workers employed in some 41,000 plants. Although no sys- 


tematic study appears to have been undertaken, there are indications 


1% Joint Committee on Combines Legislation, Minutes, p. 382. 
1 Flovse of Commons Debates, December 21, 1951, p. 2323. 
12 Joint Committee on Combines Legislation, Minutes, pp. 845 ff. 
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that this industrialization has been accompanied by a fairly high de- 
gree of concentration. For example, with respect to the State of Vic- 
toria over the last 30 years or so, the absorption of small industries 
and commercial firms by larger ones, the amalgamations of such firms 
with more powerful organizations, and the gradual building up of 
monopolies has been evident. 


COMMONWEALTH ANTIMONOPOLY LEGISLATION ™ 


In addition to the factors noted above, the provisions of the Aus- 
tralian Constitution appear to have presented some significant legal 
problems to the adoption of effective legislation for the control of 
restrictive business practices. Although the constitution gives the 
Federal Parliament authority with respect to trading and financial 
corporations it cannot regulate trade within a state. While this rule 
dloes not appear very different from our own constitutional limitations 
in the powers of the Federal Government, its consequences have been 
very different. The Australian States, like the Canadian Provinces, 
are so large and so geographically separated that there has been a 
tendency for them to become self-contained economically to a greater 
degree than have the States of the United States which are generally 
smaller and more closely knit. Thus, although the antitrust laws of 
this country are valid only with respect to interstate trade, restrictive 
business practices can be effectively dealt with on a rational basis be- 
cause most of the important commerce of the country is interstate in 
character. In Australia, on the other hand, where intrastate trade is 
important and where the Commonwealth Government has no author- 
ity over it, the pervasiveness, and hence the effectiveness, of Federal 
regulatory laws is obviously limited. In Canada, where intrastate 
commerce is also more important than in the United States, the Do- 
minion Government has authority with respect to trade within the 
Provinces so that restraints of trade fall under the antitrust laws even 
in the absence in a particular case of commerce between the Provinces. 

Since the ce aeealeasie of the Australian Constitution, several Com- 
monwealth ministries, in recognition of this problem, have sought 
the passage of constitutional amendments giving the Government 
legislative and administrative authority over all trade and commerce, 
but these efforts, both by the Labor Party and their opponents, have 
been overruled by the High Court of Australia or, as a result of de- 
cisions on referenda. In the words of a leading Australian writer, the 
verdicts of the 1915, 1919, and 1944 referenda on antimonopoly meas- 
ures “appeared to mean that the electorate, however divided by party 
loyalties and opinions, was in the main determined not to vote for the 
extension of political authority.” 


Interstate Commission 


The Interstate Commission was probably one of the most con- 
troversial bodies in Australian history. Although it was constituted 
for a much broader purpose than the prevention of restrictive busi- 
ness practices, and although it is presently inoperative, a glance at the 


“For surveys, see Law Digest: Australia, in Martindale-Hubbel Law Directory, vol. 
IT, Summit, N. J., 1947; P. Strickland, A Comparative Study of the Antitrust Laws of 
the British Dominions and of Their Administration. Australia. Journal of Comparative 
jane _ International Law, 3d series, vol. XIX, pt. I, February 1937, pp. 52-61; 

1e Antitrust Laws of the British Commonwealth of Nations, Columbia La vi I 
XXXII, February 1932, pp. 331-333. iieaceiate 
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commission is warranted because its experience is illustrative of the 
difficulties that have prevented the successful operation of statutes 
in this field. 

The authority for establishing the Interstate Commission is to be 
found in section 101 of the Commonwealth Constitution Act which 
provides that “there shall be an Interstate Commission with such pow- 
ers of adjudication and administration as the Parliament deems neces- 
sary for the execution and maintenance, within the Commonwealth, 
of the provisions of this constitution relating to trade and commerce, 
and of all laws made thereunder.* Such a commission was estab- 
lished in 1913, and was vested with the judicial powers of a court of 
record and with the investigatory powers of a royal commission. The 
commission was given power to investigate on its own initiative a wide 
range of subjects which are set out in section 16 of the act. Among 
those subjects, in the consideration of which problems concerning re- 
strictive business practices could arise, are the following: 

(a) The production of and trade in commodities ; 

(5) the encouragement, improvement, and extension of Australian 
industries and manufacturers; 

(c) the effect and operation of any Tariff Act or other legislation 
of the Commonwealth in regard to revenue, Australian manufactures, 
and industry and trade generally ; 

(d) the price of commodities; and 

(e) the profits of trade and manufacture. 

Despite the short period of time in which the Commission was 
operative, it applied its powers to some matters concerning cartels 
and trusts. Mr. A. B. Piddington, formerly chief commissioner of 
the Interstate Commission, in giving evidence before the Royal Com- 
mission on the Constitution in 1927, said: 

I think the investigational work of the commission bore actual fruit * * *, 
One instance was a rather heinous kind of monopoly existing in one of the states 
in the printing trade, and another related to the banking trade. Both of these 
were put an end to without any legislative or judicial order. The foreing of 
public attention “ on to what was being done to ruin perfectly respectable trades 
was, in itself, sufficient * * *. 

The commission, as an effective body, however, was short-lived. A 
decision of the high court handed down in 1915 stated that Parliament 
did not have the authority to invest judicial power.in the commis- 
sion. As a result, the body was left with merely an investigatory 
function. At the conclusion of the term of appointment of the mem- 
bers of the commission, no reappointments were made, and the Inter- 
state Commission became dormant." 

The demise of this commission is significant in the study of Austral- 
ian efforts to regulate business activities. The presence of a body with 
the avowed purpose of overcoming local economic and political inter- 





4 One of the most significant of these provisions in this context is contained in article 
92 of the constitution, which stipulates that ‘“‘trade, commerce, and intercourse amony the 
States, whether by means of internal carriage or ocean navication, shall be absolutely free.” 

% The Commission had the authority to publicize the findings where it thought proper. 

1® Rendered in the case of The State of New South Wales v. The Commonwealth of 
Australia, 1915 (the Wheat case). Actually, the commission was rendered defunct on a 
technicality. The court held that judges had to be appointed for life, and since the 
members of the commission were only appointed for 7-year terms, they conld not be 
judges, and it was beyond the powers of Parliament to grant them judicial power. 

17 At present the anomalous position exists that the constitution makes it mardatory 
to have an Interstate Commission. Parliament has implemented that provision with the 
Interstate Commerce Act, sec. 5 of which directs the Governor General to appoint a per- 
son to any vacancy upon it. But since August 1929, there have been no such appointments, 


i The act is in force, but its operations suspended. 
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ests in order to promote the integration and development of the Com- 
monwealth as a whole, as stipulated in the constitution, would provide 
a stimulus for rational and cooperative state action in this, as well as 
other fields. 


Australian Industries Preservation Act, 1906 

Provisions of act-—The Australian Industries Preservation Act of 
1906, as amended, is the only major Commonwealth measure for the 
regulation of business practices.’* Part I contains certain definitions. 
The act defines a commercial trust as a combination, either wholly or 
in part in Australia, of separate and independent persons whose vot- 
ing power or determinations were controlled, or controllable by: (a) 
The creation of a trust as understood in equity, or of a corporation; 
(b) an agreement; or (c) by the creation of a board of management 
or its equivalent, or similar means. 

With respect to restraint of trade, the act provides that °“— 

4. (1) Any person who, either as principal or as agent, makes or enters into 
any contract, or is or continues to be a member of or engages in any combina- 
tion, in relation to trade or commerce with other countries or among the 
States— 

(a) in restraint of or with intent to restrain trade or commerce; or 

(b) to the destruction or injury of or with the intent to destroy or injure 
by means of unfair competition any Australian industry the preservation 
of which is advantageous to the Commonwealth, having due regard to the 
interests of producers, workers, and consumers, is guilty of an offense. 

The party may defend himself in a proceeding under these pro- 
visions if he proves that the act engaged in was not to the detriment 
of the public interest and that the restraint of trade involved was 
not unreasonable. With respect to the term “unfair competition,” 
the act states that it shall be deemed to be unfair unless the contrary 
is proved, if it does or would lead to inadequate wages, “to creating 
substantial disorganization in Australian imiuetty or throwing work- 
ers out of employment,” or if rebates, discounts, and so forth, are given 
in consideration of exclusive dealing (sec. 6). 

With respect to monopolization, the act states that— 


_ 


7. (1) Any person who monopolizes or attempts to monopolize, or combines 
or conspires with any other person to monopolize, any part of the trade or com- 
merce with other countries or among the states, is guilty of an indictable of- 
fence. 

Contracts entered into in contravention of the above sections are 
declared “absolutely illegal and void.” Appropriate penalties are 
provided. 

Other sections deal directly with exclusive dealing and boycotting. 
The act was to be enforced by proceedings instituted by the attorney 
general in a court of law. Injunctive relief may be sought. Private 
treble damage suits are provided for. 

Coal Vend case.-—The efficacy of the Australian Industries Preser- 
ration Act to control the activities of combines was tested and shown 
to be unsatisfactory in the Coal Vend case of 1911.7° In this case an 
action was brought against certain coal mine proprietors and inter- 


——$$—$—$— 


18 A decision of the High Court of Australia (/7uddart Park v. Moorehead, 1908) limits 
the operation of the act to matters relating to trade and commerce with other countries 
and ee states. It therefore has no application to intrastate trade. 

19 Pt 

2 See Attorney General for the Commonwealth vy. The Associated Morthern Collieries 
(1912), 14 C. L. R. 387; and Attorney General vy. Adelaide Steamship Co. (19¥2), 15 
Cc. L. R. 65 (1913), A. C. 781. 
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state shipping companies alleging that after the act came into oper 
tion the defendants entered into an express contract in relation to 
interstate trade and commerce with intent to restrain that trade or 
commerce to the detriment of the public. 

The defendants were convicted in the Supreme Court of New South 
Wales *' and the coal mine operators paid the fines and costs awarded 
against them, but the shipowners on appeal to the high court were 
successful in upsetting the conviction, The high court decided that 
intent must cause detriment to the public as a whole, and it overruled 
the injunction and conviction on the ground that neither detrrment 
nor intent had been proved. 

When the Government subsequently appealed from this decision, 
the high court was upheld by the Privy Council, the supreme court 
of appeal from the decisions of Dominion judiciaries. The Privy 
Council held that a contract is not an offense at common law even 
if unenforceable, merely because it is in restrain of trade; to make 
any such contract or combination unlawful it must amount to criminal 
conspiracy. Further, the Privy Council ruled that a contract in 
restraint of trade which is unenforceable at common law is not neces- 
sarily detrimental to the public within the meaning of the Australian 
Industries Preservation Act and the parties to suc h contracts will not 
be taken to have intended a detriment either because they intended to 
limit competition or to raise prices. An intention to charge excessive 
or unreasonable prices must be proved, and the onus of showing that 
any contract is calculated to raise prices to an unreasonable extent 
lies on the party alleging it. 

With respect to the decisions in the Coal Vend case, an authority 
has written: “The act as it stands has lost all its force as a preventa- 
tive measure. * * ** While it is true that social thought in re- 

gard to monopolistic practices have changed in the four decades sub- 
sequent to the Coal Vend case, any variation of that decision is un- 


like ly, especially since the authority of the doctrine of binding prece- 
dent is very strong in English courts. 


Tariff Board Act, 1921 


The ‘Tariff Board Act, as amended, establishes a Tariff Board, the 
functions of which is to conduct investigations into the effect of 
tariffs on primary and secondary industry in Australia. In addi- 
tion, the board, when directed by the Minister of Trade and Customs, 
may conduct inquiries into whether a manufacturer is taking undue 
advantage of the protection afforded him by the tariff, and in partic- 
ular in regard to his (1) charging unnecessarily high prices for his 
goods, (2) acting in restraint of trade to the detriment of the public, 
or (3) acting in a manner which results in unnecessarily high prices 
baie c charged to the consumer for his goods. The board may recom- 
mend that the protection of the goods in question should be removed, 
or reduced, or other action taken. 

This power is limited, however, by the fact that the board is of a 
purely advisory character, and has only power to inquire and report. 
It has no administrative duties, it being left to the Minister of Trade 
and Customs (one of whose officers sits on the four-man board) to take 
"2A gingle judge of the high court ruled that intent could be inferred from the probable 
consequences of the combine’s existence, the actual effeets of the combine, and the conduct 


of its members before and during the combine’s operation. 
= Strickland, op. cit., p. 74. 











122 FOREIGN LEGISLATION CONCERNING MONOPOLY 


any action he thinks fit following the receipt of the board’s recom- 
mendations. Moreover, the board cannot make inquiries into matters 
which are not related to the tariff. Thus far the power to investigate 
restraints of trade arising from the tariff protection enjoyed by most 
secondary industries in Australia has been only sparingly used. 


LEGISLATION IN AUSTRALIAN STATES 7% 


As noted above, the Australian Constitution does not permit the 
Parliament of the Commonwealth to regulate trade within a State, 
and although the Commonwealth Government has sought to have con- 
stitutional amendments voted giving it legislative power over all trade 
and commerce,” it has always failed. As a result, the States them- 
selves have enacted some legislation in an effort to protect themselves 
against restrictive business practices in intrastate trade. Despite 
their relative ineffectiveness, these acts are illustrative of a sentiment 
against monopoly and may perhaps be regarded as carrying with 
them certain implications for the lovin of Commonwealth antimo- 
nopoly legislation. As such, they are worthy of brief mention. 


New South Wales 

As the foremost industrial State of Australia, it is not surprising 
that New South Wales was the first to enact legislation against re- 
strictive business practices. The principal statute is the Monopolies 
Act of 1923. This legislation, of course, applies only to internal State 
matters and not to interstate trade. The act is divided into four 
parts, the second of which outlines those practices prohibited, the 
pertinent provisions reading in part as follows: 

5. No person shall monopolize, attempt to monopolize, or combine with any 
other person to monopolize, the trade in any commodity or service, with intent 
to control, to the detriment of the public, the supply or price of the commodity 
or service. 

* e ” 7 e a” e 

(83) Every contract made or entered into in contravention of this section shall 
be illegal and void. 

6. (1) No person shall be or continue to be a member of or engage in any 
combination with intent to restrain, to the detriment of the public, trade in any 
commodity or service. 

* * ~ = e ” * 

(3) Every contract made or entered into in contravention of this section shall 
be illegal and void. 

However, under article 7, there appears to be spelled out the prin- 
ciple of English common law, as it related to contracts, that agree- 
ments between producers which are to their advantage and interest 
are in the interest of the public as well. 

7. (1) Any combination of producers of any commodity which is reasonably 


necessary for the maintenance of the industry of such producers shall not be 
deemed to the detriment of the public. 





23 In the States, as in Australia as a whole, the common law regarding restraints of trade 
obtains, though perhaps to a lesser extent in Victoria than e'sewhere. Forestalling, 
engrossing, and regrading are apparently regarded as offenses under the common law in all 
States except Victoria, which retains as an offense the preventing, or attempting to prevent 
by foree or threat of force, goods from being brought to market. The common law with 
rh to contracts also apparently obtains throughout the States (Martindale-Hubbell, 
op. cit.). 

* On one occasion, an attempt was made to amend the constitution to give the Govern- 
ment authority to nationalize monopolies. 
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Part three has to do with inquiries, and provides that the Industrial 
Commission * may inquire to determine the existence of monopolies, 
combinations in restraint of trade, combinations regulating the price, 
output, or supply of goods, or combinations limiting competition. 
The commission, in m: iking this inquiry, is also charged with deter- 
mining whether or not the activity in question is “detrimental to the 
public.” A report, together with recommendations, is then made to 
the attorney general, who then, apparently may proceed against the 
practice if it comes under part IIT of the act. Publicity was apparently 
intended to play an important part in discouraging the most delete- 
rious aspects of the investigated practices. 

Although still on the statute books, this act is inoperative. Its 
principal weakness was and is that it requires proof of intent, to the 
detriment of the public to control the supply or price of, or to re- 
strain trade in, any commodity or service. 

Industrial Arbitration Act, 1940—Although not promulgated pri- 
marily for the purpose of discouraging restrictive business practices, 
Part IV of the Industrial Arbitration Act of 1940 entitled “Prices of 
Commodities,” deals with the monopolistic fixing or raising of prices 
of goods or services. In point of fact, however, the section is not so 
much an antimonopoly statute as it is a price-control law. Article 
40 provides that the Industrial Commission may, if it is satified that 
a monopoly or agreement exists which has resulted in the fixing of the 
price of a commodity at an excessive level, fix the price of that com- 
modity by not'ce published in the Gazette. Penalties are provided 
only for the violation of such a price-fixing order, and no onus is 
attached to the existence of the monopoly or agreement itself. 

Only one attempt has been made to enforce the act, against brick- 
makers in 1941, but the case was never tested in court. The In- 
dustrial Commission made an inquiry, and in its finding reduced 
the price of bricks, but the decision never formally came into force 
because the matter fell under wartime price controls. The con- 
tinuation of these price controls to the present day has obviated 
the use of this section of the act. 


Queensland 


Queensland has passed an antimonopoly law which, though not 
effective for the prevention of restrictive business pr actices, is yet of 
some interest. The Queensland Profiteering Prevention Act of 1920,2¢ 
is a very comprehensive statute empowering the Commissioner of 
Prices to fix prices, prohibiting concessions for exclusive dealing, and 
outlawing monopolies contrary to the public interest. This act was 
tested in the courts, where, in the decision, the inherent limitations of 
such state legislation were demonstrated. The salesmen of a Sydney 
firm sold goods in Queensland for a price higher than that set in the 
Queensland Gazette. In the ensuing case the Federal court held 5 to 1 
that the Profiteering Prevention Act violated section 92 of the Aus- 
tralian Constitution, which provides that trade between the states 
“shall be absolutely free.” ”” 

*% This duty was originally performed by the Board of Trade. but its nowers and duties 
wre transferred to the Industrial Commission bv the Industrial Arbitration (Amendment) 
AS ars the Parlisment of Queens'and. No. 33 of 1920. vol. 21. pt. I. pp. 9213-9236. 
The act apnears similar in some respects to the New South Wales Profiteering Prevention 


Act, and. like that act. it may no longer be valid. 
27 W. and A. McArthur, Ltd. y. State of Queensland (28 C. L. R. 530). 


20173—52 9 
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PROPOSED OR PENDING LEGISLATION 


It is unlikely that further legislative activity in the Commonwealth 
will take place in the near future. In the Parliament the introduction 
of antimonopoly legislation has been directly discouraged. On Feb- 
ruary 6, 1952, the Prime Minister said, in reply to a question, that 
the Government did not consider that the setting up in Australia of 
a commission similar to the Monopolies Commission in the United 
Kingdom was warranted. Nor did the Australian Government, he 
declared, have any knowledge of any practices in Australia of the type 
that appeared to be specified in the commission’s report on resale 
price maintenance by the Electric Lamp Manufacturers Association 
in the United Kingdom. 


New ZEALAND 
INTRODUCTION 


In considering the subject of monopoly and antimonopoly actions. 
in New Zealand, the size of the country, the nature of its economy, 
and the role of the Government in economic affairs must be kept in 
mind. Insular and heavily dependent upon agricultural production 
and trade, with a small population and a tradition of Government 
ownership and operation of public utilities, New Zealand’s attitude 
toward monopoly has not been characterized by any widespread public 
interest. 

There exist in New Zealand monopolies which may be considered 
“natural,” as in the sense of public utilities, and some which have been 
the result of a limited market unable to support a large number of 
corapetitive firms, e. g., sugar refining. There has also been an aware- 
ness of the possibility that vulnerability to restrictive business prac- 
tices is present in certain imported lines, e. g., agricultural imple- 


ments, wheat, and flour, and in businesses where only a few concerns. 


operate, e. g., the moving-picture trade. 

However, in an economy which has fairly rigid Government con- 
trols over pricing, marketing, trade, and business organization, there 
ere wide administrative powers available to limit monopoly practices. 

As a result, statutes regulating monopolistic practices in New 
Zealand have been few in number and, with one exception, narrow. 


Prosecutions have been extremely rare. The tendency has been to: 


give industry and commerce great freedom in practice, but at the 
same time to hold over them the statutory threat of considerable dis- 
cretionary power in the hands of administrators and judges if reason- 
ableness is exceeded. As a small country chiefly producing primary 
goods for export, New Zealand has been primarily concerned with 
the encouragement, often through direct Government intervention,” 
of domestic industry rather than the furtherance of competition as 
an end in itself: Laws regulating monopolies have been enacted 
mainly to protect the consumer and producer from combinations of 
middlemen and from foreign trusts.” 





**For example, New Zealand has had since 1938 a drastic system of import controls 
which is manipulated by the Government to guide the development of secondary industry. 

* For surveys, see Law Digest: New Zealand in Martindale-Hubbel Law Directory, vol. 
II, Summit, N. J., 1947; Philip Strickland, A Comparative Study of the Antitrust Laws 
of the British Dominions and of Their Administration, New Zealand, Journal of Com- 
parative Legislation and International Law, 3d series, vol. XIX, pt. 1, February 1937, pp. 
62-65; The Antitrust Law of the British Commonwealth of Nations, Columbia Law 
Review, vol. XXXII, pp. 333-335. 
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Even in peacetime the Government maintains many controls over 
industry and commerce which tend to make recourse to antitrust 
statutes unnecessary. In a country so dependent on imports and 
exports, the tariff, bounties, and import controls are powerful weapons 
and have been utilized in much the same way as have similar controls 
in the United Kingdom. In recent years fairly rigid Government 
control over prices, marketing of agricultural products, stock issuance 
and licensing of new businesses has provided the Government with 
means of limiting monopoly powers without resort to prosecution 
under antimonopoly legislation. In addition, it is felt the fact that the 
Government can and does confer informally with the relatively small 
business community serves to prevent restrictive practices reaching the 
stage where they require court proceedings. It is not unusual to have 
the responsible officials advise a firm that it must change its practices 
and for the matter to be decided on the basis of mutual agreement. 


LEGISLATION 


There are in New Zealand various statutes applicable to the control 
and prohibition of restrictive business practices, either in the form of 
general legislation or applicable to particular industries. For the 
most part, their effectiveness has not been tested in the courts, but 
there is a generally held belief that the existence of the legislation 
acts as a deterrent to actions which may otherwise have been practiced. 
In general, the most effective control over restrictive practices has 
resulted where legislation has been applicable to specific industries 


or to specific actions rather than to prohibitions couched in general 
terms. 


Monopoly Prevention Act, 1908 ® 


The first legislation of any importance in the antimonopoly field 
was the Monopoly Prevention Act of 1908. The act is an interesting 
feature of New Zealand law, but although it remains on the statute 
books, it is completely outdated and no use of its provisions would 
now be made. 

The act has a sweeping title, but only limited application, being 
valid only with respect to agricultural implements and certain farm 
products. It isin two parts. Part I was drafted to protect domestic 
manufacturers of agricultural implements from price cutting by im- 

orters.** The act provides that the Minister of Customs shall pub- 
Tish in the official Gazette a statement giving the description, nature, 
and quality of materials used and the current price of agricultural im- 

lements. On complaint of two or more manufacturers in New Zea- 
and that the price of an imported implement has been so materially 
reduced as to constitute unfair competition, the Minister of Customs 
may order an inquiry by the Agricultural Implement Inquiry Board, 
which can recommend a bonus to the New land manufacturers not 
to exceed 33 percent. Implements manufactured in the United King- 
dom are deemed made in New Zealand. 

Part II represents a definite attempt to counteract monopolistic 
practices by middlemen dealing in flour, wheat, and potatoes. If the 

© No. 122 of 1908. 

* Originally vere: pt. I was continued to 1915 by an act of 1913, was revived 


fanbocaty in 1918 and 1919, and was continued indefinitely by sec. 44 of the Finance 
ct, 1922. 
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Court of Arbitration decides that the wholesale price of any of these 
products is unreasonably high, it may recommend that the Governor 
General remove the tariff from the article, and he is so empowered. 
Commercial Trusts Act, 1910 * 

Of more importance, and of a somewhat more general nature than 
the Monopoly Prevention Act of 1908, is the Commercial Trusts Act 
of 1910. The act applies to a limited schedule of goods, namely agri- 
cultural implements, fuel (including coal and petroleum products), 
and any article of food for human consumption. This category 
originally included tobacco, but the product was later deleted by 
amendment. The act defines a commercial trust * and outlines in de- 
tail specific business practices which are banned. In brief, it is 
deemed an offense: 

(1) to give any concession (such as rebates) in consideration 
of exclusive dealing in the scheduled products (sec. 3), or 

(2) to refuse to deal with a person because that person does not 
restrict his dealing or is not guided by a commercial trust (sec. 
4), or 

(3) to conspire to monopolize the demand, supply, or price of 
goods, “if such monopoly or control is of such a nature as to be 
contrary to the public interest” (sec. 5). 

Further, commercial trusts or vendors under their influence are for- 
bidden from charging “unreasonably high” prices (sees. 6, 7 and 8), and 
the aiding or abetting of such an action is considered an equivalent 
offense (sec. 9). 

The Commercial Trusts Act has been subjected to little judicial in- 
terpretation, and there have been no prosecutions under the act since 
1930. No court action has been based on the sections which prohibit 
unreasonable prices, and only two cases were prosecuted under other 
sections.** 





2No. 32 of 1910. It is in part identical with the Australian Industries Preservation 
Act of 1906-1909. 

33 ‘Commercial trust’ means any association or combination (whether incorporated or 
not) of any number of persons established betore or after the commencement of this act, 
and either in New Zealand or elsewhere, and 

(a) Having as its ob'ect or as one of its objects that of 

“(i) controlling, d-termining, or i: flu neing the supply or demand or price of any 
goods in New Zealand or any part thereof or elsewhere, or that of 

“(ii) creating or maintaining in New Zealand or any part thereof or elsewhere a 
monopoly, whether complete or partial, in the supply or demand of any coods; or 

‘““(h) Acting in New Zealand or elsewhere with any such object as aforesaid : 
and ineludes any firm or incorporated company having any such object, or acting as 
aforesaid ee ee 

4 The King v. The Merchants Association of New Zealand, in 1912 (32 N. Z. L.. R. 1233) 
and a private suit derived from it (Fairburn. Wright. and Co. v, Levin and Co. (1914) 
(34 N. Z L. R. 1). and The King v. Crown Milling Co., Ltd., in 1925 (1925, N. Z. L. R. 753). 

Both cases prosecuted under the act invo’ved monopolies by middlemen. In the case of 
the Merchants Association, a sugar refining company had gained virtual control] of the 
industry by arranging with several merchant companies to give then a larver discount 
than competitors received. The Attorney General obtained conviction under sees. 3. 4, 5, 
and 9, and it was sustained by the Court of Appeals. This court reasoned that a 
m nopoly which was unlawful under other sections of the act was thereby against the 
pub ic interest under sec. 5. The court also argued that organization of a monopoly to 
raise prices could only be justified as the means of preserving a crinpled industry. Ina 
pri ate suit, damages were secured by a company from the monopolists under a common- 
law judement antedating the act, as the court considered the act had been passed to 
safeguard the public rather than the private trader. 

In 1925 the Government prosecuted a coonperative-marketing association formed by most 
of the flour millers in New Zealand. The Crown charged a violation of sec. 5 of the act 
relating to conspiracy to monopolize against the public interest. The court found that the 
association's purpose was to eliminate competition, restrict the output of each mil , estab- 
lish a fixed price irrespective of quality, and compel the public to accept whatever brand 
the trust sould select, purchasers heine forced to deal with the association in<tcad of with 
the flour miller. The court ruled that the Crown had only to show that the monopoly was 
of such a general nature as to be contrary to the public interest, while the defendants fai'ed 
to show that the monopoly was operating for the public interest by being necessary for the 
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The most significant feature of the court cases was the difficulty of 
establishing a definition of actions “contrary to the public interest.” 
This was not satisfactorily resolved, although the courts have clearly 
indicated that the mere existence of a monopoly is not sufficient evi- 
dence but that it must be proven to be contrary to the public interest, 
the burden of proof resting with the prosecution. In addition, the 
courts have decided that to come within the definition of “commercial 
trusts” there must be two parties involved in collusion contrary to the 
law. Since cases have not been prosecuted under sections concerned 
vith “unreasonably high” prices, the difficulty of judicial determina- 
tion of a fair price, a problem which has plagued other countries, has 
not been encountered. 

In general, it may be said that except for the provisions regarding 
exc lusive dealing, the act is essentially the statutory enactment of the 


. principles of common law. Any conspiracy to monopolize which op- 


erates to the public detriment is an offense under both the act and the 
common law, and nothing in the act interferes with the common-law 
dictum that contracts in restraint of trade are binding so long as 
they are not unreasonable.® 

At various times there have been suggestions for revision of this 
act but none has been adopted. These have included proposals de- 
signed to set out more ¢ ‘learly a definition of what is “contrary to the 
public interest.” There have also been amendments offered both to 
delete and to add products to the schedule. 


Board of Trade Act, 1919 * 


The Board of Trade Act of 1919 contains the most general statement 
with respect to restrictive business practices that is present in New 
Zealand’s statutes. The act established the Department of Industries 
and Commerce, and, as amended in 1923, established the power of the 
Minister of Industries and Commerce to assure through regulations 
the “due control, maintenance, and development” of New Zealand's 
industries. 

Under the act, as amended, there is established an Advisory Board, 
whose function is to advise the Minister on all matters relating to the 
act. The board, under the authority of the Ministers, is authorized to 
conduct judicial inquiries, or investigations in lieu of judicial in- 
quiries, for the purpose of obtaining information relative to, inter alia, 
“the prevention or suppression of monopolies, unfair competition, and 


preservation of a crippled industry. The defendants were convicted, but the Privy Council 
reversed the judgment of the New Zealand courts on the ground that the prosecution had 
not proved that the mononoly or control was “contrary to the public interest.” 

Thus, as presently interpreted, a monopoly or control is contrary to the public interest 
uncer t*is section if it is obtained by breaches of the law, even although, had it been 
obtained without such breaches, it might have operated to the public advantage. A com- 
pany which by arrangement with a group and other individual firms issues a seale of 
discounts to be allowed on the purchase of a commodity, so framed as to prevent ontside 
merchants from earning the maximum discount, is, with the association and the individual 
firms. cnilty of an offense under this section. 

% In New Zealand. as elsewhere in the Commonwealth, a common defense for breaking a 
contract is that under common law the restraint must be reasonable. Thus, in 1924 an 
agreement between a dairvman ard an association was found unreasonable because it re- 
quired the dairyman to deliver all his milk to the association, which could put up its plant 
anvw'ere in New Zealand. (Shalfoon vy. Cheddar Valley Cooperative Dairy Co., Ltd. 
(1924) N. Z. L. R. 561) 

% No. 15 of 1919. Contrary to the title. the Board of Trade does not perform the func- 
tions detailed to it under this act. A board of trade was originally established wnder the 
Cost of Living Act of 1915. and was continued under the Board of Trade Act of 1919, but 
the provisions relating thereto in the last-mentioned act were repealed and the powers and 
functions of the beard transferred to the Minister of Industries and Commerce by the Board 
of Trade Amendment Act of 1923. 
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other practices detrimental to the public welfare.” On the basis of 
these investigations, the Minister may make recommendations to the 
Governor General in Council, who is empowered to order the regula- 
tion of industry in any “manner whatever which is deemed necessary 
for the maintenance and sos garg of those industries and the eco- 
nomic welfare of New Zealand * * *.” Any regulations so made 
are to take effect upon their publication, but must be laid before both 
Houses of Parliament within a ae ae period of time for their 
review, and, if formally disapproved, shall cease to be in force. 

Regulations may be made by the Governor General in council for: 

(a) The prevention or suppression of methods of competition, trading, or 
business which are considered to be unfair or prejudicial to the industries of 
New Zealand or to the public welfare. 

(b) The prevention or suppression of monopolies and combinations in or 
in relation to any industry which are considered to be prejudicial to that or 
any other industry in New Zealand or to the public welfare. 

(c) The establishment of fixed or maximum or minimum prices or rates for 
any classes of goods or services, or otherwise for the regulation or control of 
such prices or rates. 

(d) The prohibition, regulation, or control of differential prices or rates for 
goods or services, or the differential treatment of different persons or classes 
of persons in respect of goods or services in cases where the existence of such 
differential prices, rates, or treatment is considered prejudicial to any industry 
in New Zealand or to the public welfare. 

(e) The regulation and control of industries in any other manner whatever 
which is deemed necessary for the maintenance and prosperity of those industries 
and the economic welfare of New Zealand.” 

Although in the 33 years of its existence the provisions of the act 
have never been directly used for antimonopoly purposes, and although 
there is no indication that the Government intends to use its regu- 
latory powers under this act for the limitation of restrictive business 
practices, the act should not therefore be considered entirely ineffec- 
tual. Two factors have made the extreme discretionary powers of 
this act largely unnecessary: first, the existence of many other gov- 
ernmental controls, and second, the comparatively slight industrial 
development of New Zealand. The act serves a useful function as 
a statement of purpose. The existence of the powers outlined prob- 
ably acts as a deterrent, a contention that is borne out by the com- 
plaints of some interested groups endeavoring to get rid of these 
powers on the ground that legal expenses are incurred by companies 
seeking to insure that their actions are not contrary to law. 


Other acts 


Other statutes in force in New Zealand, while not directed specifi- 
cally at the repression of restrictive business practices, have had the 
effect of preventing the growth of monopolies and cartels. The pri- 
mary purpose of these laws was in all cases the protection of the public 
interest. Although in some cases the letter of the law could have been 
interpreted to the detriment of competition, it may be said that in 
their administration there appears to have been a partial adoption of 
the thesis that there is a coincidence between the public interest and 
the preservation of competition within the economic system. 

Industrial Efficiency Act, 1936—The Industrial Efficiency Act was 
passed with the declared intention “to promote the economic welfare 
of New Zealand by providing for the promotion of new industries in 


37 Sec. 26. 
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the most economic form and by so regulating the general organization, 
development, and operation of industries that a greater measure of 
industrial efficiency will be secured.” A bureau of industry was 
established as an advisory agency with respect to industrial organiza- 
tion and to act as the licensing authority under other powers of the 
law. The act empowers the Minister of Industries and Commerce to 
require that specified industries could be carried on only under license. 
Over time a wide variety of industries have been brought under 
licensing, ranging from retail drug stores to paper mills. In granting 
licenses certain criteria were established for consideration and are 
outlined in the act. 

With respect to restrictive business practices, the act has two major 
characteristics. First, it may provide a limit to the number of firms 
in operation, thus restricting the competitive force resulting from free 
entry into business. The act has, in fact, had this result so that in 
some branches of industry we find a limit on the number of producers, 
this limit being decided by the Government rather than through free 
market forces. Second, althcugh the Government does include con- 
sideration of supply and demand factors when issuing or not issuing 
licenses, the forces of market competition are not permitted to be 
decisive in determining whether or not a new enterprise could be 
started. 

If improperly used, and if it were to operate under group pressure, 
this act could in effect foster monopoly with attendant restrictive prac- 
tices. However, this has not been evident, and in practice the Gov- 
ernment appears to have used its licensing powers (issuance and revo- 
cation) as a check on such practices, by attempting, for example, to 
prevent too great a concentration of industry under a single owner- 
ship. The effectiveness of this attempt cannot be assessed, and it is 
impossible to say whether or not the Jaw has had the over-all effect 
of encouraging competition.** 

Cinematograph Films Act, 1928.—The Cinematograph Films Act 

rovides for the regulation of the movie industry in New Zealand, 
including provisions for licensing and stipulating minimum quotas 
for British films. The act restricts the use of advance bookings and 
limits the use of blind bookings. The Government maintains its con- 
trol through licensing powers. As an antimonopoly measure, licens- 
ing restriction is used to prevent undue concentration of movie 
“theater ownership.” In an amendment to the regulations in 1949, 
the Government prohibited the further issuance of licenses to any 
person controlling 10 or more theaters. This was the result of an 
amalgamation of theater interests which had concentrated ownership 
in the hands of two large chains. To maintain and foster independent 
ownership, the regulations prevented these firms from acquiring new 
licenses. 

In this connection it is interesting to note that the entire question 
of monopoly and restrictive business practices within the motion- 
~ 38 'The Motor Spirits (Regulation of Prices) Act, 19233. is very similar to this law and 
of some interest in this connection. Originally passed to prevent price wars and also to 
prevent the sale of gasoline and motor oil products at undulv high prices, the act provides 
authority for the Government to establish maximum and minimum prices. Prices are to 
be determined with regard to fair market value in countries of origin. The practice has 
been to set a single price at which the products must be sold. In addition, the Government 
exercises control over the gasoline industry through licensing powers. It has heen the 


stated policy of the Government to foster new companies by readily granting licenses and 
thus serving to limit the concentration of ownership. 
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picture industry was the subject of an inquiry conducted by a select 
committee of the New Zealand House of Representatives in 1948-49.% 
The report of the committee is significant as the only full-scale inquiry 
into monopoly practices that has been conducted in New Zealand, and 
has provided principles which have been the guiding factor in the 
determination of Government policy with respect to the industry. 

The committee found that 177 movie theaters were in the hands of 
two chains and that only 5 theaters existed which competed with the 
chains. 

The committee urged: “That as a matter of principle the control 
of the motion-picture industry, whether on the distribution or on the 
exhibition side, must not be allowed to develop into a monopoly.” It 
did not object to J. Arthur Rank’s being half-owner of one chain and 
Twentieth Century Fox being almost three-fourths owners of the other 
chain, since both were highly regarded, but it warned that effective 
control of theaters should be maintained in the hands of New Zealand 
nationals.” The licensing system for renters and distributors was 
considered adequate for arresting the trend toward either domestic or 
foreign monopoly. 

The report of the committee was thus fully consistent with the ap- 
proach which the Government has taken toward monopoly control. 
Monopoly of ownership was the only restrictive practice investigated, 
and that was felt to be safely controllable through the Government’s 
licensing powers. The distribution of films to independents came 
under the committee’s scrutiny, but no restrictive practices operating 
against the public interest were uncovered and it was merely recom- 
mended that “complaints as to quality, price, and exhibition dates of 
films should be included among those matters which exhibitors may 
refer tothe Film Industry Board * * *,” 


RESALE PRICE MAINTENANCE 


New Zealand does not have a specific fair-trade law. Resale price 
maintenance is practiced on a wide scale in the country, for the most 
part dependent upon the independent action of suppliers and retailers. 
It has been legally determined that a firm cannot be forced to sell its 
goods to anyone, and therefore the supplier is able to refuse further 
sales if the second: ary seller attempts to cut prices. This weapon is 
actually employed, and effectively maintains the practice of resale 
pr ice maintenance. 

Government policy has been to permit these practices. Although 
there has been no action taken to provide a statutory basis for the 
Government's policy, it has been stated that. if the Gover nment were to 
enter the field, it would probably do so by restraining the practice 
where there was a demonstrable conflict with the public interest. 
There would probably not, however, be a blanket indictment of the 
prac tice. 

Although in several instances specific reference is made in other 
acts to the prevention of monopolistic and unfair pricing practices, 
none of these provisions may be said to have been directed at either 


*® Report of the Motion Picture Industry Committee, 1949. 


40'The reason for this finding was that it was felt that motion pictures are too good a 
vehicle for propaganda to allow foreign interests to control all theaters. It was merely 


suggested that further control should be prevented. No suggestion for divestiture was 
apparently entertained. 
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the support or prevention of resale price maintenance in the strict 
meaning of the term." Price-fixing by associations of firms comes 
under the purview of existing laws, but in most cases, the laws appear 
to have not been designed and interpreted in such a way as to place 
emphasis on price competition. 


Union or Sourn Arrica 


INTRODUCTION 


The Union of South Africa is a relatively new and developing 
country. Agriculture and mining have been its chief industries and 
source of exports, while manufactured articles have been largely im- 
ported from abroad. Industrialization, however, has been making 
rapid strides, and local manufacturing can be expected to become 
a steadily more important feature of the Union’s economy. 

The concentration of economic power in the mining industry, which 
is owned in great measure by foreign financial interests, is particularly 
strong. Diamonds, gold, coal, copper, chrome, manganese, platinum, 
antimony, and lesser products of the Union’s mines are each con- 
trolled by strong well-knit financial groups. Close cooperation exists 
among these groups in the regulation of their industries. 

In agriculture the Government has established a number of control 
boards on which producers have a majority of members. These 
boards regulate the sale of a great number of agricultural products. 
The boards make recommendations on producers’ prices and in many 
instances also on the margins of processors and distributors. These 
recommendations require the approval of the Minister of Agriculture. 
There is also a widespread cooperative movement among agricultural 
producers. In forestry the Government is the dominant producer 

Manufacturing industries in South Africa generally do not include 
more than a very few firms in any particular field. A large propor- 
tion of these are branches of overseas concerns. While the size of 
individual firms is generally small, there exist in the Union a number 
of holding companies and financial groups which have diverse inter- 
ests. Some of these companies and groups are interested both in min- 
ing and manufacturing, while others are involved in manufacturing 
only. In several important industries, such as iron, steel, electric 
power, and sawmilling, the Government owns the major industrial 
facilities. A large number of local industries are afforded substantial 
protection by the Union's tariff. Nonetheless, foreign competition, 
which often has the advantage of well-established brand names, mate- 
rially limits the possibilities of monopoly profits. The restraining 
effect of foreign competition is not so keenly felt, however, in the build- 
ing industries and other fields where overseas transportation costs are 
high. The relative lack of impediments to the establishment of new 
~ 4 The Trading Coupons Act, 1931 (No. 28), although not, strictly speaking, a fair-trade 
law, is of some interest in any diseussion of the subject. The provisions ‘f this act were 
designed to restrict the issuance of coupons which had been used in New Zealand as a price- 
reducing mechanism through the offering of gift premiums. In this sense the act has a 
fair-trade-law connotation. The principal provision «f the act prevents the offer of coupons 
redeemable otherwise than for money. In this manner coupon offerings became identified 
directly with the price of the product and not indirectly through gift premiums 

The act was effective in stopping widespread use of gift premiums during the 1930's. 
With the war and postwar sh rtages of goods, the use of premiums declined to almost 
nothing, but such activity is increasing now that competitive forces are apparent. In the 


past there were prosecutions under the act, but at present the Government has been effec- 
tive in restricting coupon issue for other than money redemption. 
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firms in the Union’s growing economy is also helpful in keeping prices 
at more moderate levels. 

The relatively small number of firms in any given field facilitates 
agreement among them for concerted action. This is generally ac- 
complished through trade associations, which are concerned with the 
regulation of competition and the expression of industry views to the 
Government on such matters as duties and taxes. The associations 
frequently set uniform prices and margins. The price decisions of the 
associations are often implemented by resale price maintenance and 
exclusive dealing arrangements. The effective device of denying ac- 
cess to supplies or cutting off distribution outlets tied up with exclu- 
sive dealership is also used as a means of forcing both old firms and 
newcomers to an industry to adhere to the association. 

A considerable number of South African industries are also report- 
edly involved in international restrictive arrangements through such 
means as exclusive dealerships and the ownership of local enterprises 
by members of foreign cartels. 

In the distributing industries there is relatively little competition 
in many wholesale fields, and the position of many of the wholesalers 
is strongly entrenched by exclusive distributorship agreements with 
foreign as well as domestic producers. The existence in many 
sparsely settled localities of only one store, many of which are organ- 
ized in chains, and resale price maintenance are factors limiting com- 
petition in retail trade. 

The Union Government’s Board of Industries and Trade has com- 
mented generally that “in the Union, with its often limited markets, 
monopolistic situations are a frequent occurrence, and there has in the 
past been definite proof that some persons have exploited these situa- 
tions. It is true that in due course the expansion of the economy will 
tend to rectify this but progress may be unnecessarily retarded by 
unwarranted restrictionism.” 


LEGISLATION 


The Union of South Africa like the United States, although a cen- 
tury later, inherited the English common law. As in this country, 
the common law was not found effective in dealing with restrictive 
business practices, and legislation on this subject began to appear early 
in the Union’s history. At first such laws were Srected at specific 


abuses, but they have been gradually evolving toward more compre- 
hensive legislation. 


Early legislation 

One of the early laws of the Union containing provision on re- 
straints of trade was the Cape Meat Trade Act of 1907. This law 
declared that “every act, contract, or conspiracy in unreasonable re- 
straint of trade of a butcher is hereby declared to be illegal,” and 
provided criminal penalties for violation. Another law, passed in 
1911, was aimed at shipping detrimental to the Union. 

The Patents, Designs, Trade-Mark and Copyright Act of 1916 is 
also significant for its provision relating to restraints on trade. One 
section of the act declares it illegal’ for a patent owner to prohibit a 
purchaser, lessee, or licensee from using any articles supplied by an- 
other person. It also provides for compulsory licensing of patents 
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when the industry of the Union is “unfairly prejudiced by the con- 
ditions attached by the patentee” to the use of the patented article or 
rocess. 

The first broad antitrust provision was included in the Board of 
Trade and Industries Act of 1924 (later reenacted in 1944). This 
act charged the board with inquiring into and advising the Govern- 
ment on “combinations, trusts, monopolies and restraints of trade 
tending to the detriment of the general interest, especially by restrict- 
ing production or maintaining or raising prices, and the prevention 
thereof.” This law included no antitrust enforcement provisions. 
The Customs and Excise Duties Act of 1925, however, provided that, 
where the board found that an industry was charging unduly high 
yrices or restraining trade, the Minister of Economic Affairs could 
eae the tariff on its products. The Government has regarded this 
provision as a generally ineffective tool and has never formally 
applied it. 

In 1931 an Unlawful Determination of Prices Act was passed pre- 
venting persons engaged in selling gasoline from compelling any 
person to charge specified prices, or to refrain from purchasing petrol 
from other sources, or to limit the quantities he sells. The act also 
made it an offense to refuse to supply petrol on the most favorable 
+ terms customary in the trade. The act provided that, by proclama- 
| tion, it could be applied to other commodities. This act also was con- 
' sidered inadequate because it was designed to deal with a specific trade 
+ and did not provide suflicient administrative machinery and criminal 
| sanctions. 


Undue Restraints of Trade Act of 1949 


The Undue Restraints of Trade Act of 1949 was the first attempt 
of the Union of South Africa at comprehensive legislation on re- 
straints of trade. This act was not intended as permanent legislation 
but rather as an interim measure pending an extensive investigation by 
the Board of Trade and Industries of the problem, which has given 
rise to a new proposal which is described below. Basically it reenacts 
the Unlawful Determination of Prices Act of 1931 and the monopoly 
investigating provisions of the Board of Trade and Industries Act of 
1944. Ineach case, however, the older laws are somewhat strengthened. 

; In its “discrimination of prices” provisions, the 1949 act provides 

, that the Government may apply the law to any commodity, which 

' thereby becomes a “controlled commodity.” The Minister of Eco- 
nomic Affairs may then prescribe the conditions under which the 
controlled article may be sold. 5 

In its investigatory provisions, the 1949 act provides that, in the 
event the Board of Trade and Industries determines the existence of a 
proce operating to the detriment of the public, the Minister of 

“conomic Affairs may request the persons concerned to discontinue it. 
| If they fail to comply, the Minister may then publish information 
concerning such practices and the parties responsible. 

Broadly speaking, little action has been taken under this legislation. 
Only one article has been declared a “controlled commodity,” and the 
investigation procedure, of course, involves persuasion and publicity 
rather than enforcement procedures. 
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Proposed legislation 

The Board of Trade and Industries completed its study on monop- 
olistic conditions in 1951 and the resulting report was placed before 
the Union Parliament. In its report, the board expressed the views 
that existing legislation was too incidental and fragmentary in nature 
to permit successful application to all monopolistic situations. The 
board also felt that existing legislation did not provide adequate 
administrative machinery for the detection and continuous supervision 
of monopolistic tendencies and, further, that remedial action and legal 
sanction available in existing legislation were not sufficiently extensive 
or severe to meet all types of cases. The board accordingly recom- 
mended that new comprehensive legislation be enacted that would 
prohibit all monopolistic conditions detrimental to the public interest 
and that would permit effective, flexible, and economical adminis- 
tration. 

A bill paralleling the board’s recommendations was introduced into 
the House of Assembly of the Union Parliament early in 1952. 
According to latest reports, a second reading of the bill was expected 
to take place in April 1952. 

The bill provides that it is applicable to every monopolistic condi- 
tion. Such conditions are defined broadly to cover every agreement, 
arrangement, or understanding between two or more persons, every 
business practice or method of trading, every act of omission on the 
part of any person, class, or group which, by directly or indirectly 
restricting competition, is calculated to have certain effects. These 
effects are listed as follows: 


(1) Restricting the output or disposal of any commodity; or 

(2) Limiting the facilities available for the production or 
distribution of any commodity; or 

(3) Enhancing or maintaining prices; or 

(4) Preventing the production or distribution of any com- 
modity by the most efficient and economical means; or 

(5) Preventing or retarding the development or introduction 
of technical improvements or the expansion of existing markets 
or the opening up of new markets; or 

(6) Preventing or restricting the entry of new producers, or 
distributors into any any branch of trade or industry; or 

(7) Preventing or retarding the adjustment of any branch of 
trade or industry to changing circumstances. 

The provisions of the bill are not, however, to be applied to limit 
rights derived under the Patents, Designs, Trade-Marks, and Copy- 
right Act: to prevent unions from entering into agreements with 
employers; to prevent operatives from regulating production or dis- 
tribution of unprocessed agricultural goods: or to limit the regulat- 
ing nowers of boards established under other legislation. 

The bill empowers the Board of Trade and Industries, on direction 
of the Minister of Economic Affairs, to conduct investigations to as- 
certain whether monopolistic conditions exist in any field and to 
investigate any business practices which are believed to be used for 
creating or maintaining monopolistic conditions. If the board finds 
that a monopolistic condition “which is detrimental to the public 


“ Printed in Union of South Africa Government Gazette, vol. CLXVII, No. 4788, Febru- 
ary 20, 1952. 
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interest” exists, it may endeavor to terminate it by negotiation with 
the party responsible or it may refer the case to the Minister for 
further action. 

The Minister of Economic Affairs may, after receiving a report 
from the board and concluding that a monopoly exists “require any 
party to any agreement, arrangement, or understanding, or any per- 
son employing any business practice or method of trading or com- 
mitting any act or bringing about any situation * * * to ter- 
minate or cease to be a party to such agreement, arrangement, or 
understanding, or to refrain from applying such business practice or 
method of widiang or from committing such act or bringing about 
such situation either wholly or to such extent and in such manner as 
may be specified.” In addition, he may “declare any such monopo- 
listie condition to be unlawful” and require any person concerned 
“to take such action, including steps for the dissolution of any body, 
corporate or unincorporate” or the severance of any connection be- 
tween two or more persons, as may be necessary to discontinue the 
monopolistic condition or “eliminate any undersirable features there- 
of.” 

The Minister of Economic Affairs may also confirm or modify ar- 
rangements for eliminating monopolistic conditions negotiated by the 
board or may set such arrangements aside and deal with such condi- 
tions in the manner described above. 

The bill provides a maximum penalty of 5 years’ imprisonment and 
a fine of £10,000 for failure to comply with the orders of the Minister 
of Economic Affairs or with arrangements negotiated by the board 
and confirmed by the Minister. 

This bill has been the subject of widespread discussion in South 
Africa. While there has been general acceptance of the principle 
that stronger monopoly legislation is desirable, the bill has been 
strongly criticized, principally by representatives of the business com- 
munity. Criticisms have centered around four principal points. 

First, it is claimed that the definition of monopoly is so broad that 
almost any business arrangement could be interpreted as monopolistic. 

Second, it is asserted that the bill does not adequately recognize 
that many forms of restrictive arrangements are to the public advan- 
tage. 

Third, it is complained that the monopolistic practices that have 
done the most harm to the country are those supported by the state 
and that the bill would not remedy such situation. A particular 
complaint is that control boards fixing prices and restricting compe- 
tition in agricultural production are specifically exempted in the bill. 
Government monopolies in railroads and other fields have also been 
cited as the greatest monopolies in the country. 

Fourth, it has been criticized because it gives the Minister of 
Economic Affairs too much power and does not provide for the right 
of Parliament to review the operations of the act or permit an in- 
dustry or business declared a monopoly to appeal to the court. It¢ is as- 
serted, therefore, that the Minister of Economics Affairs can, in his 
sole discretion, on the one hand leave a vicious monopoly completely 
untouched, while on the other taking punitive action against wholly 
innocent arrangements. The Minister, however, has taken the posi- 
tion that a provision for court review was unnecessary since anyone 
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affected could go to the court anyway. He has also stated that all re- 
ports made to the Minister by the Board of Trade and Industries had, 
as a matter of course, to be laid on the table of the House of Assembly. 


ATTITUDES TOWARD RESTRICTIVE BUSINESS PRACTICES AND THEIR CONTROL 


Political parties 

The Nationalist Party, now in power, draws its chief strength from 
rural areas. Its members are most concerned about the interests of 
agriculture and are determined that the farmers shall get a remunera- 
tive price for their products and shall continue to have majority 
representation on the marketing boards which regulate production, 
prices, and distribution of the important agricultural commodities. 
individual Nationalists clcalaenalls threaten big business with na- 
tionalization, but the party’s program is not socialistic. The National- 
ists current proposal for saauatien of monopolistic conditions appears 
to be an administrative rather than partisan policy. The emphasis on 
ministerial discretion and administrative authority probably stems 
from the desire to avoid the costly and time-consuming litigation 
which has characterized antitrust action in other countries. 

The United Party, which is strongest in urban areas and is oP 
ported by business interests, has already indicated that it will strongly 
oppose certain features of the antimonopolies bill. 

The United Party press, while conceding that monopoly which 
demonstrably harms the public interest oat be regulated, is charg- 
ing that the emphasis on ministerial discretion and the omission of 
judicial and parliamentary review represent— 
the pattern of neo-Nationalist government set by the Communist bill, the citi- 
zenship bill, the group areas bill, the various native bills and others. Once again 
the executive sets itself up as arbiter of the rights and liberties of the people 
with the authorities of the legislature and the judiciary rigorously excluded. 

The Cape Times, while conceding that the Minister of Economic 
Affairs’ intentions were probably excellent, argued that there was little 
protection from abuse of these autocratic powers “by any corrupt or 
stupid politician who chances to attain Cabinet rank.” ** The exclu- 
sion of the agricultural control boards from regulation annoyed the 
United Party, which represents consumers and industrialists who sus- 
pect the Government of favoritism toward Nationalist supporters and 
are concerned about rising prices. 

Business 

Although South African businessmen concede that some govern- 
mental regulation to prevent abuses is necessary they have reacted 
strongly against the bill now before Parliament. Manufacturers, es- 
pecially, look on close governmental supervision as unwarranted, 
although the comparative fewness of the manufacturers admittedly 
has greatly facilitated agreement among them on practices limiting 
competition. Business en asked for postponement of the 
proposed antimonopolies bill, warned that the cooperation of business 
was needed if legislation was to be successful, and claimed that the 
Board of Trade and Industries had not established a case for the 
increased regulation which it recommended. Industrialists have em- 


48 Cape Times, February 19, 1952. 
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phasized that Government monopolies, such as the railways, and the 
economic color bar restrict competition more than any private prac- 
tice. They fear the extensive powers the bill would give the Minister 
of Economic Affairs over “a whole range of existing pricing and 
selling arrangements in various industries and trades * * * ” 
Like the United Party, which represents their and other urban inter- 
ests, they decry the omission of judicial and parliamentary review. 
The assertion by the Minister of Economic Affairs that anyone dis- 
satisfied with a ruling by him could appeal to the courts did not mol- 
lify them. One industrialist asserted that an appeal to the courts 
could succeed only if the appellant could satisfy the court that the 
Minister had not acted as a reasonable man, a requirement of the com- 
mon law which puts a particularly heavy burden of proof on the ac- 
cused industrialist. 

Commercial interests appear to be somewhat more receptive than 
the manufacturers to the prospect of increased antimonopoly con- 
trols, Anxious to retain the benefits of imports from abroad and 
avoid the tendency toward rigidity in the Union’s market structure, 
many distributors and retailers are concerned about the stultifying 
effects of excessive tariff protection, restrictive trade practices, an 
monopoly. Whilethemselves belonging to trade associations which re- 
strain competition in various ways, they often regard their own con- 
duct as in the public interest because of exceptional circumstances. 

Despite this desire for a less rigid economy, commercial interests 
also are Opposing major provisions of the proposed antimonopolies 
bill. The executive committee of the Chambers of Commerce, after 
a 3-day meeting in early March 1952, regretted that the bill exempted 
Government monopolies, which, it said, were “the most flagrantly 
monopolistic conditions in the Union.” It wished that the bill had 
required the Board of Trade and Industries to consider in its investi- 
gations whether a monopolistic condition was “actually detrimental 
to the public interest.” It expressed concern that the Minister of 
Economic Affairs would be empowered to act without having received 
a recommendation from the Board of Trade and Industries.* 

The Association of the Chambers of Commerce in 1949 submitted 
a memorandum to the Board of Trade and Industries which particu- 
larized its views on restrictive practices.° The memorandum urged 
that those sections of the Marketing, Cooperative Societies, Industrial 
Conciliation, and Motor Carrier Transportation Acts which permit 
the exclusion of competition regarding labor, agricultural products, 
and transport should be amended, as 
there is no question whatever but that it is precisely the cases legalized under 
these acts which are the most glaring instances of restrictive practices in 
South Africa. 

The memorandum claimed that sole agency agreements did not restrict 
competition. Agreements on trade conditions by manufacturers’ asso- 
ciations and by groups of distributors and agents, it argued, encour- 

“ See account of annual convention of the South African Chamber of Industries, held in 
September 1951, in the Johannesburg Star, September 26, 1951: article on monopolies in 
the Manufacturer, October 1951; articles, Mon poly, the General Principle of Control 
Merits [ndorsement, and Looking Before Legislating, in South African Industry and 
Trade, October 1951 and January 1952; and Cape Times, February 19. 1952. 

“ Cape Times, March 6. 1952. 

‘6 Manufacturers’ or Distributors’ Associations, Combinations and Monopolistic Tend- 


encies, a memorandum prepared by the J. hannesburg Chamber and adopted by the na- 
tional association. 
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aged price competition by eliminating the use of inducements which 
should not be competitive. Uniform price agreements, it asserted, 
often— 

actually lessen the harmful effects of an imperfectly competitive market, but 
the position may be different if the uniform price agreement is combined with a 
quoted agreement or an agreement to exclude new competition. * * * 

The memorandum said that probably less could be said in favor of 
uniform price agreements among distributors than among manufac- 
turers. Resale price maintenance agreements, it argued, did not ag- 
gravate the imperfections of the competitive market if they did not 
exclude new competitors. Price discrimination agreements with cer- 
tain classes of buyers which did not include restrictions upon the 
entry of newcomers into the market, seemed to be comparatively harm- 
less. Division of markets on a geographical basis, it said, was inde- 
fensible if it gave manufacturers or distributors pure monopolies in 
local markets. Together with the manufacturers, commercial interests 
have strongly criticized the agricultural commodity boards, fearing 
that producer control would adversely affect their interests.‘7 

Both the Chamber of Agricultural Distributors’ and Manufac- 

turers’ Associations and the Association of Chambers of Commerce 
of South Africa have opposed price fixing by the marketing boards. 
According to the Association of Chambers of Commerce, the boards 
“actually have high prices in mind when they speak of fixed prices.” 
The association held that 
the fixation of a minimum or standard price which is made compulsory upon all 
producers or dealers by State decree is a practice which should never be coun- 
tenanced; it is a denial of all the benefits of competition to the consumer. 
The association, however, conceded that producers should be enabled 
to exercise collective control over the flow of supplies to the market as 
a means of stabilizing prices. It decried arbitrary fixation of mini- 
mum prices in advance of the crop season and extravagant estimates 
of the cost of production.* 

The chambers recommended that legislation in South Africa should 
be modeled on that passed in the United Kingdom in 1948. It warned 
that the too close definition of permissible and prohibited practices, 
characteristic of American legislation, caused confusion and contra- 
clictions. 


Labor 

No significant reaction to current antimonopoly proposals has been 
evident in labor circles. The labor press, in attacking price rises in 
the union, has not singled out restrictive practices as an important 
factor. The weak Labor Party is of negligible importance. 
Farmers 


Primarily interested in a remunerative and stable price for their 
products, the South African farmers regard fixed agricultural prices 
based on “costs-plus” as fair; and they want advance price fixing to be 
continued. Some marketing boards dominated by producers have 
even encouraged reorganization of processors and distributors. Regis- 
tration has been used to restrict the number of processors or agents 


*7 Report of Marketing Act Commission, 1947, p. 18; and editorial on the antimonopoly 


law, in Commercial Opinion, the journal of the Association of the Chambers of Commerce 
of South Africa, July 1951. 


* Report of the Marketing Act Commission, 1947, pp. 11—12. 
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and facilitate the allocation of fixed supplies. The Marketing Act 
Commission of 1947 warned that rationalization of production, alloca- 
tions, and profits might encourage rigidities which would outweigh the 
advantages.” The Farmer’s Weekly endorsed the Marketing Commis- 
sion’s report as constructive and noted that some boards in the appoint- 
ment of their agents “have shown a tendency to establish ‘exclusive 
preserves’ or monopolies.” The Weekly warned that in business— 
particularly the most important business of distributing the nation’s 
food sup plies—the channe ls of distribution must not be so few as to 
restrict competition.’ 


Consumers 


Consumers have protested against rising prices and lack of competi- 
tion, particularly in agricultural products, but they have not been 
effectively organized. They are represented on all food boards, and 
this representation has been increased from time to time, btit doubts 
have been expressed about the effectiveness of their representation, 
on the grounds that the Minister of Agriculture and Forestry rather 
than the consumers has selected their representatives and the relation- 
ship between consumers and the boards has been nebulous.** The Mar- 
keting Act Commission favored nomination of the consumer members 
by the Consumers’ Advisory Committee. Consumers have been per- 
turbed by the widespread philosophy among the farmers that the 
marketing boards’ primary function is to assure the growers a reason- 
able return. Consumers regard their interests as bei ‘ing fully as im- 
portant as those of the producers, processors, and distributors; but 
the few memoranda submitted to the Marketing Act Commission by 
housewives’ and women’s organizations were snowed under by the 
preponderance of testimony from the other interests. Consumer 
groups have favored Government subsidies of food for the lower- and 
middle-income groups rather than price fixing by producer-dominated 
boards.*? 

* Tbid., pp. 14 and 22. 

® Farmer’s Weekly, February 8, 1950 

See minority memorandum of reservations to the Report of the Distribution Costs 


Commission. f Q 3 
% Report of the Marketing Act Commission, 1947, pp. 18-19, 32, and 51. 
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D. ASIA 
JAPAN 


ECONOMIC DEVELOPMENT, 1868-1945 


1869-1929: Early growth of cartels 


It has been less than a hundred years since Commodore Perry made 
the first break in the walls of isolation which had surrounded Japan 
since the sixteenth century. The rise of modern Japan is of even more 
recent vintage, dating from the restoration of the Emperor Meiji in 
1868. Its political and economic development since that time has been 
in many respects phenomenal. As the last major country to abolish 
feudalism, Japan entered a trading world which had already experi- 
enced considerable economic development and in which industrializa- 
tion was the dominant pattern. To the leaders of the new Japan 
it became apparent that if the country was to make its way in the era 
which was ahead, it would have to lay the foundation for a rapid 
industrial development and then telescope such development within a 
short period in order to catch up with the Western World. 

The task set for the country was indeed formidable; there was no 
unified administrative apparatus nor body of knowledge which could 
be employed for this purpose. Such skills, techniques, and resources 
as were necessary had to be imported from the Western World. A 
new social pattern had to be superimposed on a fabric which was 
essentially feudal in its make-up. If the job was to be started the 
Government would clearly have to be the initiator. Such talent as was 
available would have to be utilized in a manner designed to bring 
about the most rapid development of the Japanese economy. 

Two separate but interrelated lines of action were pursued. The 
Government proceeded to develop and operate industries which it con- 
sidered of great importance. At the same time it granted virtual 
monopoly concessions to certain individuals and families to establish 
other industries. Full support was given to these individuals by the 
Government to obtain the requisite resources. Thus, Japanese eco- 
nomic development was under central planning from the very start 
in contrast to the laissez-faire development characteristic of much 
of the Western World. 

As the economy developed, the Government withdrew from active 
operations and turned over the control of the new industries to pri- 
vate individuals, frequently those who already enjoyed a favored posi- 
tion in the economy. ‘The tempo of development was accelerated by a 
succession of wars, e. g., the Sino-Japanese conflict (1894-95), the 
Russo-Japanese War (1904-05), and the first World War, each of 
which gave rise to a rapid expansion of industries essential for the 
carrying out of Japan’s war aims. As a means of furthering this 
expansion the Government found it necessary to aid the owners of 





«3S. Uyehara, The Industry and Trade of Japan, London (1936), p. 2 
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these industries by enabling them to enter subsidiary but supporting 
fields such as banking, transportation, and mining. 

The ruling industrial classes came to be known as the Zaibatsu. 
Literally translated, this word means “money clique.” It actually 
came to symbolize the great families of Japan, such as Mitsui, Mit- 
subishi, and Sumitomo, which assumed industrial, commercial, and 
financial leadership. Although the combines built up by these fam- 
ilies differed somewhat in structure and types of activity, the general 
pattern was one of diversification in many lines of industry and com- 
mercial activity. The concentration of economic power represented 
in the top six or eight families was second to none in the world. While 
there were cases of monopolization or near-monopolization of one 
line of industry, these cases were comparatively rare.™ 

The power thus acquired was wielded through control of credit 
sources and close ties with the Government as well as through direct 
industrial control. This concentration eventually became a major 
factor in the development of Japanese plans for aggression and of 
its war potential. In some cases, aggression on the Asiatic Continent 
was aided and abetted by the Zaibatsu desire for greater power and 
markets. 

Paradoxically enough, alongside the development of this highly con- 
centrated control of major industries a contrary development took 
place. Many small firms were established and managed to survive 
even in fields in which the large firms predominated. This develop- 
ment was particularly noticeable in the light and consumers goods 
industries. 

The first domestic cartels were formed in Japan before the end of 
the nineteenth century, the principal one at that time being the Cot- 
ton Spinner’s Association. After the Russo-Japanese War a num- 
ber of cartels was formed, primarily in the sugar, railway equipment, 
flour, paper, and cathe industries, For the most part the agree- 
ments took the form of arrangements to control prices. A series of 
financial crises culminating in the crash of 1927 was accompanied by 
increased cartelization in an attempt on the part of Japanese indus- 
tries to stabilize prices. By 1929 the world-wide depression struck the 
export industries of Japan thereby accentuating the downward trend 
of Japanese prices. 

1930-45: Compulsory cartelization 

The depressed conditions at the end of the 1920’s coupled with the 
development of an expansionist foreign policy, which had its initial 
repercussion in the invasion and conquest of Manchuria in 1931, in- 
duced the Government to intervene more actively in the economy. 
This intervention took the form of a series of laws passed by the Diet 
which directly controlled industry or gave industry the authority to 
control itself over larger segments of the economy, partly for pur- 
poses of stablization and partly as a way of mobilizing the economy to 
support the Government’s foreign policy. The first major law passed 
during this period which affected competitive economic development 

5 For more detailed information on the prewar organization of Japanese industrv, see 
Report of the Mission on Japanese Combines (Pt. I, Analytical and Technical Data), 
Department of State publication 2628, Far Eastern Series 14, March 1946: Vernon and 
Wachenheimer, Dissolution of Japan's Fendal Combines. Department of State Bulletin, 


vol. XVII, No. 419, July 13, 1947: J. B. Cohen, Japan’s Economy in War and Reconstruc- 
tion, University of Minnesota Press (1949). 
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was the Major Industries Control Law (1931). This law gave gov- 
ernmental sanction to agreements among producers which limited 
production, provided for apportioning orders among large indus- 
trial concerns, divided fields of production, fixed prices, and allocated 
markets. Wherever such an agreement was reached by half of the 
producers in an industry designated as a “major industry” by the ap- 
propriate Government agency, it had to be reported to that agency. 
“If more than two-thirds of the members of an association rec ygnized 
under this law make application then the Minister may, if he thinks 
fit, require all the producers in the trade to abide by the regulations 
imposed under the scheme.” *° 

In 1933 the act was amended to provide that participants in a recog- 
nized cartel agreement must represent not merely one-half of the num- 
ber of producers but must also account for more than one-half of 
aggregate output of the industry. The Minister of Commerce and 
Industry Ww as also empowered to adopt a license system for the purpose 
of preventing the increase of capacity in a major industry in which 
there were agreements to restrict production.” Over 100 branches of 
industry had been designated by cabinet ordinances by the middle of 
1937, and by the end of that year 1,172 industrial associations were 
operating under the law.™ 

The law was further amended in 1937 to permit the formation of 

associations in any branch of industry with the approval of the pre- 
fectural government. In addition, the Minister of Commerce and 
Industry was granted power to require members and nonmembers to 
abide by agreements made on (1) the application of two-thirds of the 
industry members, or (2) representatives of members accounting for 
two-thirds of the output of the industry concerned. 

With the occurrence of the “China incident,” the Government began 
to exercise even greater controls over the economy. The titles of the 
laws point up the shift in emphasis from the question of economic 
stability to implementation of an aggressive foreign policy. The 
General Mobilization Law passed in 1938 authorized the Government 
by imperial ordinance to compel the establishment of agreements or 
associations. Furthermore, the Government was permitted to set up 
or change control regulations. 

By 1941 even more far-reaching control was considered necessary 
and the National General Mobilization Law was passed under which 
the Government was enabled to bring about far-reaching changes in 
the organization and structure of the Japanese economy. A series of 
ordinances, beginning with the Major Industries Association ordi- 
nance, was subsequently issued giving the trade associations consider- 
able power over the oper ation of the industries concerned. These 
powers included allocation of available raw materials, control over 
investment in the industry, and over general management policies. 
By virtue of this position of dominance, the trade : associations became 
known in this period as control associations. Great power was vested 
in the head of a control association, who was generally from one of the 
Zaibatsu concerns. After Pearl Harbor the readjustment of enter- 
prises ordinance was promulgated which gave the Government power 





%G. C. Allen in The Industrialization of Japan and Manchuko, 1930—40, Population, 


Raw Materials and Industry (edited by Elizabeth B. Schumpeter), New York (1940), 
p. 687. 


56 Thid, p. 688. 
67 J. B. Cohen, op. cit., p. 11. 
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to require consolidation of business. “Basically the establishment of 
the control associations was neither an innovation nor a break with the 
past. It followed much along the lines of a pattern laid down by the 
Major Industries Control Law of 1931. Cartel control over industry 
was tightened and Government control over the cartels was set out 
more explicitly. For the most part the same men who dominated the 
cartels ran the control associations.” Until the termination of 
hostilities in 1945 and the advent of United States occupation policy, 
Japanese industrial organization continued in the pattern elaborated 
in the legislation adopted during the previous decade. 


OCCUPATION POLICY 


It became clear at the start of the occupation of Japan in 1945 that 
a number of basic changes in the economy would be necessary to help 
promote the fundamental aim of converting Japan to a peaceful 
and democratic condition, either economically or politically. Fur- 
ther, as indicated above, the Zaibatsu control of industry had been 
used by, and in some cases actually abetted, the militarists in their 
aggressive plans. 


Accordingly, the initial postsurrender policy for Japan, as approved 
by the President, contained the following passage: 


Encouragement shall be given and favor shown to the development of or- 
ganizations in labor, industry, and agriculture on a democratic basis. Policies 
shall be favored which permit a wide distribution of income and of the owner- 
ship of the means of production and trade. 

Those forms of economic activity, organization, and leadership shall be favored 
that are deemed likely to strengthen the peaceful disposition of the Japanese 
people, and to make the peaceful disposition of the Japanese people, and to make 
it difficult to command or direct economic activity in support of military ends. 

To this end it shall be the policy of the Supreme Commander : 

(a) To prohibit the retention in or selection for places of importance in the 
economic field of individuals who do not direct future Japanese economic effort 
solely towards peaceful ends; and 

(>) To favor a program for the dissolution of the large industrial and banking 
combinations which have exercised control of a great part of Japan’s trade and 
industry. 


In commenting upon this policy to the Japanese people in his New 
Year’s Day message in 1948, the Supreme Commander for the Allied 
Powers (SCAP) stated: 


Economically, Allied policy has required the breaking up of that system which 
in the past has permitted the major part of the commerce and industry and 
natural resources of your country to be owned and controlled by a minority of 
feudal families and exploited for their exclusive benefit. The world has prob- 
ably never seen a counterpart to so abnormal an economic system. It permitted 
exploitation of the many for the sole benefit of the few. The integration of these 
few with Government was complete and their influence upon Government poli- 
cies inordinate, and set the course which ultimately led to war and destruction.” 


During the course of the next few years, SCAP adopted a number of 
measures in furtherance of this policy. These measures fell roughly 
into two main categories. The first group was temporary and de- 
signed to effect the necessary reorganization of the Japanese economy. 

* Ibid., p. 32. 


% Contemporary Japan. vol XVII, Nos. 1-3, January-March 1948, p. 97. Quoted in 
J. B. Cohen, op. cit., p. 427. 
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The second was of a more permanent nature, designed to prevent the 
regrowth of the concentration of economic power which had existed.” 


Temporary measures 

Holding Company Liquidation Commission.—In April 1946 a Hold- 
ing Company Liquidation Commission (HCLC) was established by 
Imperial ordinance “to promote the prompt liquidation of such com- 
panies as may be designated in accordance with [the] ordinance 
* * * by receiving transfer of securities (including all evidences 
of ownership) and other properties owned by them, and by adminis- 
tering and disposing of such securities and other properties with a 
view to democratizing the ownership and management of enter- 
prises.” Under this ordinance, the securities of the chief Zaibatsu 
holding companies were turned over to the HCLC and these companies 
were subsequently liquidated, thus eliminating the top layer of control 
of the large combines. 

In addition, under ordinances promulgated primarily for reasons 
extending beyond the Zaibatsu program, some 56 persons were purged 
from positions of responsibility in the companies and their holdings of 
securities were exchanged for nonnegotiable Government bonds. 

Law for elimination of excessive concentrations of economic 
power.’—While the top level of concentrated economic control had 
thus been broken, there still remained the substantial problem of deal- 
ing with the complicated ties at a lower level—directly between operat- 
ing companies through intercorporate stockholdings or through mixed 
operating-holding companies. 

In order to cope with this problem, the law for the elimination of 
excessive concentrations of economic power was passed in December 
1947 with SCAP approval. It gave to the HCLC the power to desig- 
nate companies as excessive concentrations and to order reorganiza- 
tions where such action was necessary to create a competitive situation. 
For this purpose an “excessive concentration of economic power” 
was defined in the law as “any private enterprise conducted for profit, 
or combination of such enterprises, which by reason of its relative size 
in any line or the cumulative power of its position in many lines, re- 
etricts competition or impairs the opportunity for others to engage in 
business independently, in any important segment of business” (art. 
3). 
A total of 8325 companies were designated by the HCLC as possible 
excessive concentrations under this law, 30 of which eventually under- 
went reorganization. Some few of the companies voluntarily sub- 
mitted plans for reorganization which were accepted with or without 
minor revision. A total of eleven large companies, in a dominant posi- 
tion in their fields, were “deconcentrated” into two or more new operat- 
ing companies each.® The remaining 19 underwent less major changes 
before being released from designation. 

In addition to this action for deconcentration of monopoly or near- 
monopoly firms, a list of over 1,200 companies which had been the 


For more detailed information on occupation policies in this field. see J. B. Cohen, 
Basar.’ and R. A. Fearey, The Occupation of Japan, Second Phase 1948-50, New York 

950). 

® Japanese Government Official Gazette, No. 14, April 20, 1946, as quoted in Vernon and 
Wachenheimer, op. cit. 

® Law No. 207, amended by Law No. 239, December 10, 1948. 

® These inclnded the Japan Iron & Steel Co., Oji Paper Co., Mitsubishi Heavy Industries, 
the a Can Co., the Imperial Fiber Co., and the Mitsui and Mitsubishi mining 
companies. 
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major elements in the Zaibatsu empires were examined to determine 
what action on each was necessary to place them on a sound competitive 
basis independent of their former ties. To accomplish this purpose, 
nearly half of these companies were required to divest themselves of 
securities in other companies. 

Control associations—In addition to the action against excessive 
concentrations, steps had, of course, to be taken to eliminate the cartel 
type of restraints on trade embodied in the control associations which 
had been established during the war or the immediate prewar period. 
Liquidation of some 1,200 of these associations was accomplished. The 
permitted activities of trade associations, as well as a proscription of 
the restrictive type of activities formerly engaged in by the control 
associations, were set forth in the trade association law described 
below. 

Permanent-type legislation 

Several major laws were passed during the period of the occupation 
which were designed as permanent-type legislation to preserve and 
strengthen the competitive conditions for the creation of which the 
temporary measures described above had been taken. These statutes 
deal with the activities of trade associations, with general antitrust 
and fair-trade matters, and with the issuance of securities. 

Trade association law.—In order to spell out the permitted and pro- 
hibited activities of trade associations, and to proscribe the control 
types of activity on the part of these associations, the Japanese Gov- 
ernment, under SCAP guidance, passed the trade association law in 
1948. 

The permitted activities are in general of the type in which it would 
be legal for trade associations to engage in in this country under nor- 
mal circumstances. Among the principal activities of the nature listed 
in the law are the following (art. 4) : 


(1) Receiving statistical data voluntarily and publishing it in 
summary form; 

(2) Publishing technical or market information of value to 
member companies in planning their operations and in increasing 
their efficiency ; 

(3) Providing for voluntary exchange of scientific and tech- 
nical information among member companies on an open and non- 
discriminatory basis; 

(4) Fostering the development of quality standards, specifica- 
tions, and methods of improving efficiency of production and 
distribution; and 

(5) Conducting general educational work or propaganda or 
adopting resolutions expressing its position on matters of interest 
to the trade or industry. 

In addition, quite stringent conditions are placed upon the ownership 
and operation of scientific research facilities by a trade association. 

Administration of the law is assigned to the Fair Trade Commission, 
described below. 


“Law No. 191, July 29, 1948. 











146 FOREIGN LEGISLATION CONCERNING MONOPOLY 


Law relating to the prohibition of private monopoly and methods 
of preserving fair trade’—This statute, popularly known as the anti- 
monopoly law, was also adopted by the Japanese Government under 
SCAP guidance, is the basic’ statute governing economic relations in 
Japan in the antitrust field. In the words of the statute itself: 

This law, by prohibiting private monopolization, unreasonable restraints of 
trade and unfair methods of competition, by preventing excessive concentration 
of power over enterprises, and by excluding undue restrictions of production, sale, 
price, technology, etc., through combinations and agreements, etc., and all other 
unreasonable restraints of business activities, aims to promote free and fair 
competition, to stimulate the initiative of entrepreneurs, to encourage business 
activities of enterprises, to heighten the levels of employment and national in- 
come, and thereby to promote the democratic and wholesome development of 
national economy, as well as to assure the interest of the general consumer. 

While this law contains many of the features of United States anti- 
trust legislation, particularly along the lines of the provisions of the 
Sherman and Clayton Acts, it also contains features which are based 
on the unique characteristics of the Japanese economy. _ It is, in other 
words, directed against the types of concentration and of restraints 
of trade found in Japan in the preoccupation period. Much emphasis 
is therefore placed upon features designed to prevent the regrowth 
of the Zaibatsu type of cross-industry economic control, and great 
stress is laid upon limitations on the use of the holding-company 
device for this purpose. 

Owing to its length, detail and great complexity, a summary of 
the law must perforce be incomplete, but the main rough outlines can 
be drawn in this fashion. The law, which consists of 10 chapters with 
some 114 articles, deals successfully with private monopolization and 
unreasonable restraints of trade; undue substantial disparities in bar- 
gaining power; stock holdings, interlocking directorates, mergers and 
transfers of business; and unfair methods of competition. The bulk 
of the remainder deals with the powers of the Fair Trade Commission, 
established to enforce and administer the statute. Each of these main 
divisions of the law will be dealt with briefly in turn. 

Private mono polization and unreasonable restraints of trade.—The 
Jaw prohibits in general terms any activities by which an entrepreneur 
individually or by combination excludes others from business “thereby 
causing, contrary to the public interest, a substantial restraint of com- 
petition in any particular field of trade.” Still in general terms, it 
further prohibits an entrepreneur from ageeing with others mutually 
to restrict or conduct their business activities and thereby having the 
same effect quoted above (arts. 2 and 3). 

The law then sets forth a specific prohibition against concerted 
activities of the following types unless they have only a negligible 
effect on competition within a particular field or trade (art. 4) : 

(1) Establishment, stabilization or enhancement of prices: 

(2) Restrictions on volume of production or sales; 

(3) Restrictions on technology, products, markets, or 
customers ; 

(4) Restrictions on construction or expansion of facilities or 
on adoption of new technology or methods of production. 


® Law No. 54, April 14, 1947. Amended by law No. 91, July 31, 1947, law No. 195, 
December 17, 1947. and law No. 1, May 1949. A copy of this law, as amended, is attached 
as appendix F, pp. 237-253. 
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This prohibition also applies to contracts in international trade, wheth- 
er they are participated in by Japanese and foreign companies or 
solely by Japanese companies (art. 6). Agreements i in international 
trade must be filed with the Fair Trade Commission after execu- 
tion.” 

This section of the act also contains a prohibition against control 
associations (art. 5). 

Undue substantial disparities in bargaining power—Under this 
section, the Fair Trade Commission is empowered to order the transfer 
of a part of an entrepreneur’s business facilities where his control is 
so great as to render it extremely difficult for another entrepreneur 
to start a new enterprise, or to compete, or as to render private monop- 
olization possible, provided the superior bargaining power involved 
is not justified on technological grounds (arts. 2 and 8). This section 
would make possible deconcentration actions similar to those under- 
taken on a temporary basis under the law for the elimination of 
excessive concentrations of economic power, described above. 

Stock holdings, multiple directorates, mergers, and transfer of 
whole business—This section of the law contains a series of compli- 
cated and detailed regulations concerning intercorporate financial 
und managerial or directorate relationships. It unqualifiedly pro- 
hibits the use of holding companies, as this term is commonly under- 
stood (art. 9). No company may acquire stock in any other company 
with which it is in in competition, and no enterprise, including a 
financial company, may acquire stock in one or more companies when 
such ownership would result in a substantial lessening of competition 

(art. 10). In addition, natural persons are forbidden from holding 
stock in competing companies when such holdings would have this 
effect (art. 14). 

However, nonfinancial enterprises are permitted to have subsidi- 
aries provided certain conditions are met. One of these conditions 
is that the two companies stand in a continuous economic relationship 
“with respect to the supply of raw materials, semifinished products, 
accessory parts, byproducts, waste material or goods or other economic 
benefits (excluding funds) necessary for its business activities.” That 
is, the acquisition must result in vertical integration. Another condi- 
tion is that the company acquired is not engaged in competition in 
Japan with the parent at the time of the acquisition (art. 10).°° 

Financial institutions are prohibited from owning stock in a com- 
peting financial firm and the amount of stock which may be held in 
another domestic company is limited to 5 percent of the total stock 
issue of the company (art. 11).' 

a ined respect to interlocking directorates, the Japanese law (art. 

3) prohibits both officers and employees of any company from hold- 
ing concurrent positions in another domestic company engaged in 
competition with it in Japan. 

Mergers as well as transfers or leases of assets which have the effect 
of restraining trade or creating monopoly are prohibited in Japan 
~ @ Bxcept those relating only to a single transaction. 

Prior to the 1949 revision of the law, such agreements had to receive prior approval 
of the Fair Trade Commission 

® This condition was inserted when the law was revised in 1949 to permit foreign 
companies to invest in Japanese concerns without running into a statutory bar because of 
competition between the two companies outside Japan. 


® This limitation does not apply to acquisition of stock by firms engaged in the securi- 
ties business in the normal course of their business. 
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(arts. 15 and 16). A report of intention to merge must be filed with 
the Fair Trade Commission 30 days before the merger may be con- 
summated. During this time, the FTC may institute proceedings or 
request a postponement pending further study. , 

Infair methods of competition—On this subject, the law simply 
provides a prohibition of such unfair methods and empowers the Fair 
Trade Commission to order their cessation. Such practices are de- 
fined in part as an unwarranted refusal to receive or supply com- 
modities, funds and so forth; supplying them at unduly low or 
discriminatory prices; unreasonably inducing or coercing customers 
of a competitor; trading with another party on condition that the 
latter shall, without good cause, refuse to deal with others (arts. 2 
and 19). 

The Fair Trade Commission is established as an independent agency 
under the jurisdiction of the Prime Minister (arts. 27 and 28), and 
consists of a chairman and six commissioners appointed by the Prime 
Minister for a period of 5 years. It has the power to hold hearings, 
compel the presence of witnesses, obtain documents, hear expert opin- 
ion, and make any investigations it may deem necessary. It may 
work out a remedy with the defendant which, if accepted, becomes 
the decision of the Commission. If formal hearings are held, the 
Commission reaches a decision which is binding unless set aside by 
a court to which appeal may be taken by the defendant. 

The Commission is specifically empowered to take measures order- 
ing the cessation of restrictive acts and practices, the termination of 
restrictive agreements, the transfer of assets where necessary to elim- 
inate a monopoly situation, and the disposal of stock held in violation 
of the law. Its decisions are reviewable in the courts, but its findings 
of fact are normally binding on a court. A total of 346 investigations 
were completed by the Commission in the 12-month period ending 
the middle of 1950. These were concerned mostly with restrictive 
agreements. In addition, a number of laws inconsistent with the anti- 
monopoly legislation were repealed. 


ADMINISTRATION OF ANTIMONOPOLY LEGISLATION 


While it has not been possible to obtain a complete picture of the 
operations of the Fair Trade Commission in time for the preparation 
of this report, there is sufficient information available to indicate 
that during its first several years the Commission proceeded with 
considerable energy in enforcing the law and had some degree of 
success. During 1948 and 1949, a number of trade associations were 
cited and ordered to discontinue restrictive practices. The Teikoku 
and 27 other banks were cited for conspiring to fix interest rates. 
A group of motion-picture companies and theaters were ordered to 
eliminate certain restrictive practices. A number of anti-price-fixing 
decrees were issued and several holding companies were ordered to 
dissolve. 

More recently, however, the Commission has proceeded very cau- 
tiously and has shown little aggressiveness. The principal reason 
seems to be an underlying lack of support on the part of the Gov- 
ernment, business, or the public. As shown below, there is little enthu- 


siasm for the program and little general understanding of the prin- 
ciples involved. j 
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PROMOTION OF SMALL BUSINESS 


A series of steps were taken under the occupation by the Japanese 
Government to promote the development of small business. In March 
1948 a Board of Small Enterprises was established in the Ministry of 
Commerce and Industry and in August 1948 a Smaller Enterprise 
Agency as an extraministerial organ of the Ministry of International 
Trade and Industry was set up to help smaller enterprises in extreme 
difficulties. In 1949 the smaller enterprise cooperative law was en- 
acted aiming at the establishment of commercial and industrial cooper- 
ative associations. ‘These measures were taken at a time when a strong 
effort was being made to arrest inflation in Japan and stabilize the 
economy during which time it was feared that small business would 
suffer. The outbreak of hostilities in Korea in June 1950 has, how- 
ever, given a spurt to economic activity in Japan from which small 
business has benefited. 

In the initial legislation setting up the Board of Smaller Enter- 
prises the law states: 

Smaller enterprise is essential to a sound and prosperous Japanese economy. 
It is considered that small, efficient, independent enterprises will serve as a 


bulwark against concentrations of economic power and provide opportunity for 
the industrious to follow the legitimate callings of their choice. 
+ 


ATTITUDES TOWARD RESTRICTIVE BUSINESS PRACTICES AND THEIR CONTROL 


General 


It is the consensus of most observers that the response of the Jap- 
anese business community, the Japanese Government, and the public 
in general to occupation-sponsored measures to “deconcentrate” the 
tightly held business structure of Japan and prohibit restrictive busi- 
ness practices was acquiescent rather than favorable. While during 
the postwar period certain individuals, notably intellectuals and small 
groups of independent-business men, came to recognize the advantages 
of a free competitive system and learned to understand why restrictive 
business practices interfere with economic development and the im- 
provement of the standard of living, the press in general and the more 
articulate representatives of government and business repeatedly and 
with increasing emphasis demanded far-reaching modifications of the 
trade associations and antimonopoly legislation now in force in Japan. 
Organized labor has shown relatively little specific interest in the 
maintenance of antimonopoly legislation as such, though it is con- 
cerned with the continued existence of the postwar reforms—in some 
eases, such as the labor standards law, as a matter of direct self- 
interest ; in others, as a facet of a more general concern that Japan not 
revert to prewar patterns. The more moderate voices in recent months 
have not demanded the outright repeal of antimonopoly legislation 
but its rather extensive modification on grounds of economic expedi- 
ency. 

A number of concrete proposals have already been made by the 
Japanese Government for amendment of the antimonopoly and trade 
association laws. These proposals center around revival of export 
trade control associations, freeing of the restraint on intercorporate 
stockholding, and giving business groups more power to control auton- 
omously domestic production, prices, and markets. The Government 
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believes that, by making these changes in the legislation, it can help to 
promote an increasing flow of foreign investment to Japan and a more 

uggressive export program, and can better cope with recessions occur- 

ring in particular industries. It is interesting to note that even the 
Fair Trade C ommission, which professes adherence to fair-trade prin- 
ciples, supports changes which would permit the formation of re- 
strictive export assoc iations to deal with foreign competition. It is 
also worth noting that in its argumentation in favor of such basic 
modifications, the Economic Stabilization Board, an agency of the Jap- 
anese Government, continues to subscribe to the basic principles of the 
existing legislation.” It states its case as follows: 

The law relating to prohibition of private monopoly and methods of preserving 
fair trade (the antimonopoly law, Law No. 54 of 1947, as amended) and the 
trade association law (Law No. 191 of 1948, as amended) are the fundamental 
economic laws enacted with a view to securing and preserving permanently the 
democratic order of a free economy, which was established by various measures 
for economic democratization adopted immediately after the war. There is no 
need for amending the purport of their enactment and their fundamental prin- 
ciples even after the restoration of peace, since they establish conditions of stabil- 
ity and welfare, and serve to secure the observation of internationally accepted 
fair-trade practices. The amendment of these laws now under discussion has 
nothing to do with fundamental principles. It relates merely to such relaxa- 
tions of the existing laws as are considered necessary as a minimum for the 
solution of immediate problems, which jn turn will be required for the attain- 
ment of a self-supporting economy following the restoration of Japan’s in- 
dependence. 

On the domestic scene, neither the Japanese Government nor 
public opinion have raised objections to the partial reestablishment 
of the deconcentrated enterprises of the Zaibatsu concerns insofar 
as it did not violate existing legislation. It is too early to forecast 
how far this reemergence of the major monopolies and cartels will 
actually proceed."! There is at present no strong opposition to such 
reemergence in evidence, either on the part of the Government, the 
political parties, social groups or the general public. Government 
policy on this issue, however, mzy be euided by some consideration of 
possible repercussions from abroad, in particular in the United States. 
Political parties 

The Liberal Party, which controls the Lower House and forms the 
Government, has in general expressed its interest in a revision of anti- 
monopoly legislation along the lines proposed by the Government. 
The other major political parties of Japan, including the Progressives 
and Socialists, have expressed either in their party platforms or in 
the course of their criticisms of Government policies the desirability 
of increasing assistance to small and medium-sized businesses through 
better material allocation procedures that would give equitable treat- 
ment to such firms. 

The position taken by these political parties, however, appears to 
be motivated in the main by a desire to obtain the support of the 
large numbers of voters engaged in small-scale business—the over- 
whelming majority of individual firms in Japan is classified as small 
or of medium size—rather than a concern over the competitive status 
of small business per se. The concern of the political parties in Japan 





7 Eecnomie Stabilization Board, Study of the Problems Concerning the Amendment of 
the Antimononoly Law and Trade Association Law. 

71 See the New York Times, June 24, 1950, and Business Week, August 11, 1951, for 
views on this score. 
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over the difficulties of small business is thus apparently not based upon 
their conviction that monopolies and restrictive business practices per 
se would jeopardize the welfare of the nation as a whole. 


Industry and Finance 


The more articulate representatives of Japanese industry and 
finance appear to be concerned over the competitive strength of the 
Japanese economy—especially the export industries—in the world 
market. Concern is also shown over the possible impact of cutthroat 
competition for markets abroad which might lead to export practices 
that would be considered the equivalent of dumping. They also fear 
that undue competition within Japan, induced by the vulnerable finan- 
cial position of many small-business enterprises, might lead to dis- 
organization within the industry. The generally stated position is 
that Japan’s economy must be so constituted that it will be able to 
withstand changes in domestic and external market conditions with 
the greatest flexibility. The more powerful industries appear to 
consider self-regulation as desirable and the trend is towards central- 
ization. 

The commercial banks, backed by the Bank of Japan, are favoring 
the stronger firms as against the weaker in extending credit ; however, 
this policy appears to be related more to sound banking policy rather 
than to any deliberate effort to reduce competition or to establish 
monopolies. The recent decision of several banks to adopt or rather 
resume the old Zaibatsu names of the Mitsui, Yasuda, and Sumitomo, 
and the recent merging of trading firms under the leadership of 
former Zaibatsu officials also points to the trend to restore a part of the 
prewar economic pattern and to reestablish closer relations between 
the large banks and the successor trading firms. It appears quite 
likely that the prewar personal ties between finance, industry, and 
commerce will again play an important part in the re-emergence of 
large firms. 

Labor and consumers 

Labor’s attitude toward monopolies and restrictive business prac- 
tices is not clearly defined. There is no apparent awareness of the 
relationship between consumers’ interests in lower prices of consumers’ 
goods and the freedom from restrictive business practices such as price 
agreements, voluntary restriction of output, and monopolistic restric- 
tion of markets. Rather labor has tended to look to Government 
intervention in private industry as a means to improve wages and 
working conditions. Labor has apparently not taken a stand with 
regard to recent moves to establish export associations, or the merging 
of trading firms. Since the Japanese Government has controlled the 
price of a number of cost-of-living items, especially basic foods, the 
consumer has looked to the Government to control the cost of living 
and has not linked the competitive status of the firms in the market 
to the prices of consumers’ goods. 

In summary, there has been little general realization on the part 
of the Japanese people of the harmful effects to them and to the 
economy which can be caused by concentrated economic control and 
restrictionism. 
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PHILIPPINES 


The Philippines is one of a group of countries in south and southeast 
Asia which may be considered economically underdeveloped areas, 
with agricultural and raw material resources constituting the basis 
for their economies. In these countries, industrialization is only now 
in its infancy, with a resultant lack of major problems relating to 
business practices in the industrial field. While restrictive schemes 
relating to the production of raw materials have often been adopted, 
these have generally been viewed as of benefit to the local economy 
rather than practices against which governmental measures should 
be taken. 

Accompanying, or perhaps in part occasioning, the drive for eco- 
nomic development has been the powerful stimulus of nationalism. 
These twin forces have resulted from many causes including the re- 
tarded political and economic development of the areas over which 
control has been exercised for many decades by highly industrialized 
western countries. Consequently, there is a strong determination to 
telescope economic development into a comparatively short period 
of time in an effort to al up industrially with the Western World. 
To accomplish this, the governments of these countries have felt it 
necessary to exercise varying degrees of control over their economies 
in allocating their available resources to the most urgent needs. 
Reliance has not been placed primarily on competition and market 
forces to bring this about. 

In the Philippines, provisions applicable to monopoly and cartel 
practices are contained in article 186 of the Revised Penal Code, which 


was enacted January 1, 1932. The following are defined as punish- 
able offenses: 


1. Any person who shall enter into any contract or agreement or shall take 
part in any conspiracy or combination in the form of a trust or otherwise, in 
restraint of trade or commerce or to prevent by artificial means free competition 
in the market; 

2. Any person who shall monopolize any merchandise or object of trade or 
commerce, or shall combine with any other person or persons to monopolize said 
merchandise or object in order to alter the prices thereof by spreading false 


rumors or making use of any other artifice to restrain free competition in the 
market; 
3. Any person who, being an importer of any merchandise or object of com- 


merce from any foreign country or from the United States, shall combine in any 
manner with other persons for the purpose of making transactions prejudicial 
to lawful commerce, or of increasing the market price in any part of the 
Philippine Islands of any article or articles imported or intended to be im- 
ported into said islands, or of any article in the manufacture of which an 


imported article is used. 

Penalties of major degrees of severity are provided. Although the 
wording of this statute appears ample to meet the type of antitrust 
pen likely to arise in the country, there does not appear to have 
peen any active enforcement of this legislation. Recently, however, 
resort to these provisions has been under consideration in connection 
with an increase in shipping rates announced by the Associated 
Steamship Lines, the shipping conference which serves the Philip- 
pines. A study is now under way by the Government as to whether 
there has been a violation of the antitrust provisions of the Penal 
Code. Presumably as a consequence of this controversy, draft legis- 
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lation was introduced into the past session of the Philippine legis- 
lature which would create a Philippine Maritime Commission to 
regulate oe There is no indication at present that, if such legis- 
lation is adopted, it would follow the western practice of exempting 
most shipping practices from antitrust prohibitions. 

There are a number of restrictions on the entry of persons into 
various fields of endeavor. For the most part they are governmental 
in character and are prohibitions aimed at aliens, other than United 
States citizens. The Gonstitution, for example, prohibits aliens from 


entering into the exploitation of land, natural resources of any kind, 
including fisheries, forests, minerals, sources of electric energy, etc. 
(art. VII, sec. 1). 





E. LATIN AMERICA 


INTRODUCTION 


Very few of the Latin American countries have antitrust laws in 
the sense in which the term is understood in this country. Many of 
these countries have articles in their constitutions which refer. to 
monopolistic or restrictive practices, and some of them have enacted 
legislation of an antimonopoly character. Short studies of three coun- 
tries. Argentina, Brazil, and Mexico, which now have or have had 
specific antimonopoly legislation, have been included in this report. 
On the whole, however, these countries conform, despite this legisla- 
tion, with the general attitude in Latin America that restrictive busi- 
ness practices and their correction are not matters of importance in 
comparison with the other economic problems which these countries 
face. 

This attitude, and hence the lack of legislation in the antimonopoly 
field, has its roots in the economic climate of the area. Most, if not 
all, of the Latin American countries face economic problems which 
are at least superficially very similar. These countries, over the 
span of the eighteenth and nineteenth centuries, depended primarily 
upon agricultural and raw material resources to form the foundation 
of their economic system. Dissatisfaction with this economic status, 
which many countries felt was responsible for low standards of liv- 
ing and what they believed to be exploitation at the hands of the 
industrial countries, existed to some extent in the nineteenth century 
and became a powerful political and economic force during the last 
50 years. This has led throughout Latin America to a strong desire 
for economic development which in most cases has been thought to 
be most readily attainable through industrialization. Nationalism 
has been a stimulus to this drive. The measures taken for control 
of their economies have been designed with these objectives primarily 
in mind. 

For example, in Argentina, a Government corporation, the Institute 
Argentino de Promocion del Intercombio (IAPI), controls the 
exportation of all major products except wool. In the import field 
IAPI is the sole importer of products purchased by the Government. 
Private enterprise is severely regulated at the present time in Argen- 
tina and the Government owns and operates the majority of public 
utilities, especially in the fields of transportation and communication. 

In Chile the Corporation for the Development of Production, estab- 
lished in 1939, is an important factor in the economic life of the 
country. It is the function of this corporation to help new industry 
get started but it then sells its stock to private investors. In 1948 it 
was coowner in some 60 different enterprises and it now has a monopoly 
on oil production, though distribution remains in private hands. A 
so-called law of overproduction (Decree-law No. 281 of 1932) exists 
which in effect confers sufficiently broad powers on the Government so 
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that all new investments require official approval which will not be 
granted if a particular industry is officially declared to be “saturated” 
or in a state of overproduction. 

In Brazil many agricultural products are regulated by official or 
semiofficial trade associations which have sometimes operated to 
restrict output. “Mixed companies” in which the Government owns a 
majority of the stock exist in the steel, machinery, and electric power 
industries. 

In Mexico, although monopolies are officially proscribed by the Gov- 
ernment, cooperative producers societies and the like are exempt, as 
are new enterprises in which the Government participates as a share- 
holder. A Government-owned development corporation, the Nacional 
Financiera, makes direct loans to and purchases shares in industrial 
corporations. The exploitation of mineral products, including oil, is 
vested in the state. 

In Uruguay the Government has for the last four decades increas- 
ingly participated in the economic life of the country. Industrial, 
commercial, and financial enterprises as well as utilities are operated 
by the Government, often in competition with private industry. 
Government monopolies exist in alcohol; petroleum, cement, and coal. 


ARGENTINA 
INTRODUCTION 


Although the Argentine Constitution contains an explicit provision 
on monopolies and “although Argentina has a well designed antimo- 
nopoly law and has made provisions for implementing it, the degree 
of state intervention in the economic life of the country renders it 
impossible to assess accurately the value of these measures as genuine 
safeguards to competition. The administration of antimonopoly 
measures is affected, as in most Latin American countries, by con- 
siderations of economic stability and industrial development, but 
these considerations are in turn modified by Argentina’s economic 
nationalism and the governmental theory of “social justice.” 


LEGISLATION 
Law 11,210 


The Argentine Re public was one of the first Latin American coun- 
tries to enact legislation against trusts, passing law 11,210 in August 
1923.2 Although this law has since been superseded, it is of more than 
academic interest since enforcement proceedings and court interpre- 
tations under it help to illustrate the Argentine attitude toward this 
field. 

Specifically, law 11,210" rendered it a criminal offense for any 
person to make an agreement, pact, combination, amalgamation, or 
fusion of capital which tends to establish or sustain a monopoly for 


7% The penal code establishes a fine of 1,000 to 4,000 pesos against anyone wh», by fraud- 
ulent manipulations, malevolent suggestions, or any other means of unfair propaganda 
ittempts to divert to his own gain the clientele of an established business or industry 
This offense is extremely difficult to prove because of the various requirements imposed by 
its legal definition. It is therefore not widely enforced in Argentina and the law is con- 
sidered inadequate to prevent all abuses that may occur in relation to competition 

* For a more detailed description of this law, see TNEC Monograph No. 40, p, 104 
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the sake of profit in one or more branches of production, in air, river, 
or maritime traffic, or in domestic or foreign trade, in one or severa 

places, or throughout the national territory. According to the law, 

acts of monopoly or tending to monopoly were considered to be those 
which, without representing technica ror economic progress, arbitrar- 

ily increased the profits of persons practicing them out of proportion 
to the capital actually involved; and those acts which rendered it 
difficult for other persons, natur al or corporate, to compete freely in 
production and in domestic or foreign trade. 

In addition, the law prevented agreements to allocate territory as 
exclusive markets for the sale or purchase of goods with the object 
of suppressing competition, or fixing prices. ~ Other acts specified 
as punishable by law include the following: the cornering of articles 
of prime necessity,” the imposition of a fixed resale price, and inter- 
locking directorates and the like which might lead to the restriction 
of competition. 


Law 12,906 


Law 11,210 was superseded by Law 12,906 of December 1946. The 
two laws differ little from one another as far as their basic content 
is concerned. The new law is probably more comprehensive and is 
more explicit in detailing what constitutes a monopoly. In addition, 
the new law sets out in much greater detail the duties of the Executive 
in enforcing the law, the proper judicial procedure, and the penalties 

to be imposed for violations. Some 20 articles are devoted to these 
matters in the new law as compared to 3 in the old. 

The general provision concerning combinations and monopoly is 
similar to that of the old law: 

Any person, who, directly or through the agency of another, participates in 
a consortium, pact, coalition, combination, amalgamation, or fusion of capital 
interests tending to establish or maintain a monopoly and to profit thereby, in 
one or more branches of production, industry, land, air, river, or ocean transport, 
domestic or foreign trade, throughout the territory of the Republic or in one or 
more places therein, shall be liable to the penalties established by this law, 
simply by reason of his participation (art. 1). 


Certain acts are considered to be acts of monopoly or actions tending 
thereto (art. 2). The more important of these acts are as follows: 


(1) impeding free competition ; 

(2) arbitrarily increasing profits out of proportion to the capi- 
tal employed ; 

(3) dividing markets, for the purpose of suppressing competi- 
tion or fixing prices; 

(4) restricting production for the purpose of impeding com- 
petition ; 

(5) stipulating that a buyer shall not buy from another seller; 

(6) stipulating that the “purchase of one commodity shall be 
conditional upon the purchase of other goods and services; 

(7) imposing a fixed retail price upon a retailer if the goods 
involved are not protected by a trade-mark or patent; 

(8) destroying commodities for the purpose of raising prices, 


suppressing competition, or preventing fair prices to the con- 
sumers ; 


7*In September 1923 the Ministry of Agriculture issued a decree for the enforcement of 
this law. ‘The decree listed articles of prime necessity, including foodstuffs, clothing, 
household goods, and construction materials. 
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(9) hoarding, withdrawing from the market, or agreeing not 
to sell articles affecting living conditions; 

(10) continuously selling goods below cost price for the pur- 
pose of impeding competition ; 

(11) participating in interlocking directorates and the like for 
the purpose of impeding competition; and 

(12) purchasing stock in a firm or number of firms for the 
purpose of impeding competition. 

Under other articles, very severe penalties are provided for breaches 
of the law. In certain cases these penalties can involve terms of im- 
prisonment of up to 6 years or require the payment of fines which 
may reach a million pesos. In addition, penalties can be imposed 
which include loss of concessions, privileges, rights, and legal status, 
the cancellation of entry in the public register, and disqualification 
for varying terms of years depending on the status of the individual 
concerned, 

The executive branch of the Government has the duty under the law 
of supervising its application, promoting investigation, and taking the 
necessary steps to protect the national economy from international 
monopolies. Wide powers are given for the exercise of these 
functions. 

The law was put into effective operation by decree 5428 of March: 
1949, which established certain rules of procedure for its application. 
This decree designates the Department of Industry and Commerce as 
the agency responsible for the enforcement of the law and for the 
conduct of any investigations under it. The Staff of State Legal 
Attorneys is charged with the actual prosecuting of cases before the 
courts. The decree is very complete, and gives the impression that 
the Government intends to make a fairly extensive use of the law. As 
of 1951, however, no action had been taken under either the law or its 
implementing decree, and it is impossible to judge how the established 
machinery will function in practice. To quote one source: “During 
the interval ef over 2 years, this law has been to some extent forgotten 
and, in the absence of any further references to it from official quar- 
ters, there was a tendency to suppose that the Government was not 
specially interested in its application.” 


Constitution of 1949 


In order to understand law 12906, it is necessary to place it against 
the background of the constitution of 1949, according to which it must 
be interpreted. The revisions embodied in the constitution of 1949 
brought in a number of new precepts that were quite different from 
the liberal ideas of 1853. In connection with private property and 
private enterprise in the economic field, the new provisions gave the 
state the right to intervene in any ac tivity and to monopolize any busi- 
ness “in the public interest.’ In addition, both foreign trade and all 
public services were made state monopolies in prince iple, though it is 
true that the principle has not yet been fully applied 1n practice. 

The key article of the constitution of 1949 from the st andpoint of 
free competitive enterprise is perhaps article 40, which reads in part 
as follows: 


The organization of wealth and the employment thereof shall have for their 
purpose the welfare of the people within an economic system which conforms to 


™ The Review of the River Plate, March 25, 1949. 
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the principles of social justice. The state may, by law, intervene in the economy 
and control a given activity to protect the general interests within the limits 
fixed by the fundamental rights affirmed in this constitution. Except for im- 
portation and exportation, which shall be the responsibility of the state in 
accordance with the limitations and the systems determined by law, all economic 
activity shall be organized on the basis of free private enterprise, provided that 
the ostensible or concealed purpose of such enterprise is not to control national 
markets, eliminate competition, or increase profits excessively. 


In a sense, this article embodies the kernel of the current Argentine 
attitude toward competition. The statement of purpose that “eco 
nomic activity shall be organized on a basis of free private enterprise” 
is however preceded by the announcement that the state may “inter- 
vene to protect the general interest within the limits fixed by the 
fundamental rights affirmed in this constitution” which in effect 
gives the Government the right to intervene actively in economic 
matters."“ This espousal of free enterprise and competition has been 
further qualified by another article of the constitution. In order to 
protect and to attract capital to industry in a formative stage, the 
constitution makes provisions for the gr anting of certain concessions 
and privileges. Section 16 of article 68 thus lists among the powers 
of the Argentine Congress that of passing laws granting special im- 


munities from taxation and limiting monopolies to speci ially designated 
firms.” 


Administration 


As noted above, there have been no cases tried before the courts 
under law 12906. There were, however, a number of cases prose- 
cuted under law 11210, which law 12906 superseded. An examination 
of some of the decisions in these cases " is thus warranted because of 
the precedents which they establish for the enforcement of the new 
law. These decisions are also of interest because they represent the 
few instances in which antimonopoly cases have been prosecuted in 
Latin-American courts. 

One court decision of particular interest provides a concrete illus- 
tration of the economic theory underlying the law. This decision 
stated that the law was intended to safeguard the inherent constitu- 
tional rights of the individual, thereby demonstrating that, in the 

opinion of the court, restrictive business practices generally act to 
infringe upon human liberty. The decision further pointed out that, 
in promulgating this law, the Chamber of Deputies gave consideration 
to the two most important schools of thought in antitrust legislation, 


7% Among the more important of these rights is the guaranty to all inhabitants of Ar- 
gentina, without distinction, freedom to work and to engage in any lawful industry 
cart. 26). 

This seeming inconsistency has been explained away by one Argentine source by 
pointing out that “‘it has been necessary for the state to give full support to free enterprise, 
since without st - support the formation of powerful privé ate organizations might destroy 
the possibility of free exercise of the right to work. * * This does not mean that 
the state has not found it necessary to monopolize specific services and industries which, 
because of their tremendous importance to the general welfare or the national economy, 
eannot be lef t in private hands subject to the fluctuations of free enterprise, but must be 
officially controlled and directed.” R. Salaberren, R. G. Martelli, and J. F. Marjan, A 
State it of the Laws of Ar gentina in Matters Affecting Business, Pan American Union, 

gton, DP. C., 1951, p. 82. 
84. The operation of this provision is of interest. There is no Argentine law 
grants privileges te certain industries ; exemptions are granted to cover a particular 
are specifically and individually determined. At the present time the Government 
is promoting the development of certain installations, such as textile factories, machinery 
and steel plants, and in order to attract capital and promote the construction of such in 
dustries, exemptions have been accorded from duties on imports of material used for their 
eonstruction and in the manufacture of products, for a variable, but specified number of 
years 
“ %% The cases below are from Salaberren, Martelli, and Marjan, op. cit., pp. 83-84. No 
court citations are presented. 


j 
$ 
3 
4 
i 
: 
4 


LU rk, hem ob RAPE SRS. PS enlelnAdia 


We ict mt a Dd Ne a 





FOREIGN LEGISLATION CONCERNING MONOPOLY 159 


the French and North American, and chose the latter. The European 
approach has usually been that there is nothing inhere ntly bad in pri- 

vate restraints of competition ; that they often perform a useful func- 
tion; and that legislation should merely attempt their control in such 
a way that the public interest is thereby protected. The North Amer- 
ican theory, on the other hand, is that certain practices are inherently 
harmful and should be prevented, and that competition should be safe- 
guarded as an end in itself. This decision of the Argentine court is 
significant in its acceptance of the value of a competitive economic sys- 
tem and in the statement that the law, through the preservation of this 
system, thereby safeguards human rights. The principles involved 
in this decision are probably applicab le today provided that no con- 
flict exists with the economic aims of the Government. 

Another decision which is of interest, both because it helps explain 
the Argentine approach to anti-monopoly matters and because it 
carries with it implications for the administration of the new law, 
is one handed down by the Supreme Court ® enunciating those ele- 
ments that constitute a monopoly. The Supreme Court ruled that no 
restrictive practice of a monopolistic character exists if a contract 
merely provides for the sale of products through designated outlets or 
if it provides for the performance of other transactions which do 


not show the characteristics of “trusts,” “holding companies” or other 


economic-financial combinations, since such a contract does not pro- 
pose to divide markets, control prices, combine enterprises, or suppress 
compet! ition in one or more fields of productive or commercial activi- 
uy. This description is likely to be a guiding doctrine in any decisions 


which m: iy be taken under the new laws. 


3RAZIL 
INTRODUCTION 


Restrictive business practices and antimonopoly legislation have 
only recently become issues of any great interest in Brazil. In the 
past, Brazil has chafed against monopolies, cartels, and restrictive 
business practices, but the objections voiced have most often preceded 
these terms with the words “international” or “foreign” and refer- 
ences to them were generally made in connection with some specific 
problem of the moment. Little attention had been paid to monopolies 
by domestic interests in Brazil until wartime difficulties caused short- 
ages in supply, and then the Government took action against specu- 
lators and black-market operators rather than against monopolistic 
interests as such. Today there is no legislation concerned specifically 
with restrictive business practices and the prevention of cartels and 
monopolies. 

Although the Brazilian Government, together with the producers 
organizations concerned, is able to exert considerable control over 
the production of certain important agricultural products such as 
coffee, there are probably less gover nmental controls through the rest 
of the economy than in most of the other Latin American countries. 

® Supreme Court—Pablo Bardin y Cia v. Province of Buenos Aires The case involved 
a drugstore which had contracted with various pharmacists in the Province of Buenos 


Aires to act as representatives for its products. ‘The Province alleged that the firm 


monop lized the practice of pharmacy within its territory, a contention that was rejected 
by the courts. 
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LEGISLATION 


The preservation of competition is stipulated in the Federal Con- 
stitution of 1946, article 148 of which reads as follows: 

The law shall restrain every and any form of abuse of economic power, includ- 
ing unions or groups of concerns, either individual or social, whatever may be 
their nature, which aim to dominate the national markets, eliminate compe- 
tition and arbitrarily increase profits. 

Despite the presence of this provision in the constitution, the Bra- 
zilian Congress has not yet undertaken to enact legislation on the 
subject. It should be noted that Brazil did have at one time a short- 
lived antimonopoly law (Decree-Law 7,666), which was never en- 
forced. A draft antimonopoly law was introduced in 1948, closely 
paralleling Decree-Law 7,666, but no action was taken on it. There 
are a number of statutes, however, relating generally to economic 
matters involving the public interest, parts of which could be applied 
against practices in restraint of trade. 

Decree-law 7 666 

Brazil’s only antimonopoly law, Decree-Law 7,666, was enacted by 
the Vargas administration in 1945. By this law, the President, under 
the powers vested in him under the constitution of 1937 ™ decreed il- 
legal all combines designed to raise the sale price of their respective 
products, to restrict, curtail, or suppress the economic freedom of 
other concerns, or to influence the market in a manner favorable to the 
establishment of a monopoly. The law, however, was never put into 
effective operation, and the storm of protest which arose over its 


enactment resulted in its annulment by the following administration 
in November 1945. 

The law was of particular interest since its substantive provisions 
followed closely the lines of American legislation and well-established 
American court interpretations. In ee laid down for its 


administration, however, the law deviated widely from United States 
practice. The enforcement of the law was placed in the hands of an 
Administrative Commission for Economic Defense under the Minister 
of Justice. This commission appeared to be modeled roughly after 
the Federal Trade Commission and had, in addition, certain func- 
tions in common with the Securities and Exchange Commission and 
the Antitrust Division of the Department of Justice. Wide and per- 
vasive powers were thus concentrated in the hands of the Minister of 
Justice, and without certain safeguards found in the United States 
legislation. 

Protests against this law appeared motivated mainly by fears that 
it would be applied in a discriminatory manner and that.a dangerous 
amount of power was given to the Minister of Justice. The sub- 
stantive provisions of the law did not receive as much criticism, and 
it is possible that if the administrative provisions had been less con- 
troversial, the law might have been retained. 

® Diario Oficial, June 22, 1945. 

“Art. 180 of the Constitution of 1937 reads: “Whenever the National Parliament is 


not in session, the President of the Republic will have the power to issue decree laws 
concerning all matters within the legislative prerogative of the Union.” 
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Law 1521 of 1951 


Brazil does, however, have some legislation which could be applied 
against restrictive business practices. Law 1,521 of December 26, 
1951 ** defines crimes against the public interest, and includes, besides 
provisions affecting restrictive business practices and fair trade, 
measures covering fraudulent banking, insurance, and other financial 
organizations; false statements to promote the sale of shares and 
bonds; destruction of consumer goods to create shortages; violation of 
sales and installment contracts; utilization of fraudulent weights and 
measures; and collection of illegal interest rates. 

Law 1521 states that “there shall be punished, under this law, 
offenses and transgressions against the public interest. This law shall 
regulate their trial” (art. I). It defines certain prosecutable mo- 
nopolistic practices which will be penalized by imprisonment of 2 to 
10 years and a fine of 20,000 to 100,000 cruzeiros (art. IIT). These 
offenses are as follows: 

3. Promote or participate in combines, agreements, adjustments, alliances, or 
fusion of capital, for the purpose of impeding or restraining, in order to arbitrar- 
ily increase profits, competition in production materials, transportation, or trade; 

4. Retain or corner raw materials, means of production or products necessary 
for popular consumption, for the purpose of dominating the market in any section 
of the country and provoking price increases ; 

5. Sell merchandise below cost for the purpose of impeding competition ; 

8. Exercise functions of direction, administration, or management in more 


than one company or corporation in the same line of industry or trade for the 
purpose of impeding or restraining competition; 


The law also contains regulations of a “fair trade” nature in which 


certain private price-fixing agreements are defined as crimes against 
the public interest, as is profiteering and the violation of price control 
and ordinances (art. II). The law makes it an offense, among other 
things— 


2. To favor or give preference to any buyer or customer in detriment of another, 
excepting the system of delivering to consumption through the intermediary 
of distributors or resellers ; 

* * * e * . * 


8. To enter into any agreement to impose a determined resale price or to de- 
mand of the purchaser that he does not purchase from another seller. 

Despite the fairly concrete statement of these acts as offenses, the 
inclusion of these provisions cannot be regarded as constituting 
either an antitrust or a “fair trade” law. Contained in an omnibus 
statute of this sort, restrictive business practices are buried together 
with petty malfeasances and little regard for their importance is 
evident. These practices have been regarded as minor infractions of 
the law, despite the fact that they present complicated legal, economic, 
and social problems which are difficult to deal with satisfactorily 
through police action alone. 

Administration of Law 1521 

Law 1521 has been too recently promulgated for any definite state- 
ment to be made regarding its administration. It is not unreasonable 
to suppose, however, that for the present, at least, it will be adminis- 
tered much as was Decree-Law 869 of 1938, which it superseded. 


® Substantially similar legislation (Decree-Law 869) had been in effect since 1938. 
See TNEC Monograph No. 40, p. 130, for a description of this legislation. 
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Decree-Law 869 was enforced by the police. At Rio de Janeiro, 
enforcement was entrusted to the Public Interest Precinct (Delegacia 
de Economia Popular) of the Federal Department of Public Safety, 
which is under the jurisdiction of the Ministry of Justice. It is divided 
into three sections—real estate, usury, and price control. The city of 
Sao Paulo is the only place outside the Federal District where a special 
precinct exists to enforce the legislation. In other sections of the 
country, the local police authorities carry out these functions. In 
actual practice, the activities of the public authorities with respect to 
this legislation were largely limited to cases involving infringements 
of price and rent controls. All cases were finally decided by the 
courts on police evidence and the defense presented by the interested 
party. The enforcement of the law is indicative of the small amount 
of attention which has been paid, both in theory and in practice, to 
the problems posed by restrictive business practices. 

Other legislation 

Additional laws exist which, though they have not been designed 
as antirestrictive practices statutes, might yet be invoked in cases 
of restraints of trade. Although of less importance in this respect 
than law 1521, they are worthy of brief mention. ‘The most important 
of these, is law No. 1522 of December 26, 1951, which supplements law 
1521 mentioned above. Law 1522 establishes a Federal Supply and 
Price Commission (COFAP), which is authorized to intervene in 
the economic field to “assure the free distribution of goods and services 
essential to public consumption whenever there may occur a short- 
age of them.” This authority might be invoked if shortages develop 
through trust or cartel practices. The COFAP is also authorized to 
set prices to prevent, among other things, excessive profits. This law 
renders it an offense to “favor or give preference to a buyer or cus- 
tomer in detriment to others” excepting in the case of an established 
system of distribution or the like, and outlaws making the sale of a 
product conditional upon either the purchase of other products or 
the purchase of a given quantity. Although the law is too recent to 
make possible an adequate appraisal, it is doubtful that the powers 
granted the Government under the law will be used for antimonopoly 
or “fair trade” purposes unless there is a significant change of at- 
titude on the part of the Government. 

Article 4 of the “preliminary provisions” of the customs tariff 
permits the Government to reduce duties or grant free entry to for- 
eign goods “similar” to domestic goods if the domestic goods are pro- 
duced by trusts or cartels or are sold at prices equal to or higher than 
the similar foreign product, including import duties. 


PROPOSED LEGISLATION 


Consideration has been given, from time to time, to concrete anti- 
monopoly legislation specifically directed toward the control and pre- 
vention of restrictive business practices. This consideration has re- 
sulted in the presentation of a draft law to Congress for discussion. 
Although it was introduced in 1948 and still has not yet been enacted, 
draft law No. 122 is worthy of consideration. It was designed spe- 
cifically to “govern the suppression of the abuse of economic power,” 
and was directed at the enforcement of article 148 of the Constitution. 
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The draft law lists a number of specific actions which would consti- 
tute abuses of economic power, the most important of which are: 


1. Understandings, arrangements, or agreements between commercial, indus- 
trial, or agricultural enterprises, or between persons or groups of persons con- 
nected with such enterprises or interested in the aims of their business which 
have as their effect— 

(a) elimination or restriction of free competition ; 
(0) fixing of prices of their products or services to the detriment of the 
public or of other enterprises; 


(c) obstruction, limitation, restriction, or prevention of the distribution or 
production of any goods or services; 


(d) exertion of influence for the establishment of a monopoly, even though 
it may be regional; 

(e) promotion of the scarcity or abundance of any merchandise or service, 
in such a manner as to control the markets therein; 

(f) establishment of a monopoly over production or distribution to the 
detriment of other goods of the same kind or designed to satisfy related 
needs. 


When such abuses of economic power are found to exist, it is pro- 
vided that the offending enterprises would be psp to “judicial in- 
tervention.” In other words, the property of the offending pease 
or corporation would be administered by a person appointed by the 
court having jurisdiction over the case who would be subject to the 
direction and supervision of the court. The period of intervention 
would usually be 3 months, and might be oieiaal for three more, de- 
pending on the nature of the case. ‘The enterprise would be restored to 
private management as soon as it was shown that the abusive acts and 
their effects upon the national economy had ceased. If this was found 
to be impossible, the judge might order the “judicial liquidation of the 
enterprise committing the violation,” subject to the Government’s 
right to choose expropriation. 

For the purpose of enforcement, the proposed law would establish 
an Administrative Commission for Economie Defense. Although the 
body has the same title as that of the organ established by the short- 
lived law of 1945, it would function as an independent agency the 
members of which would be appointed by the President. Its duties 
would also be less all-ene pene and hence less controversial than 
those of its predecessor. The drafters of the bill have apparently 
made an attempt to avoid the administrative features of the previous 
law which had rendered it objectionable. 


Mexico 
INTRODUCTION 


In general, Mexico faces the same economic problems as the rest of 
the Latin-American countries. Mexico’s main economic problems 
have centered about the concentration of its population and resources 
in agricultural pursuits and the low standard of living of those de- 
pendent upon agriculture. As a result, since the promulgation of 
the constitution of 1917, the Mexican Government has devoted a great 
deal of effort to the promotion of a greater degree of diversification 
in its economy and to the enc ouragement of industrialization as a 
means to that end. The over-all economic policy of the Government 
has thus been directed at positive intervention in industrial develop- 
ment and the control and guidance of that development. 
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This policy has been put into effect in two principal ways: First, 
assistance has been given to new industries by means of tax exemptions 
and subsidies and_ by protecting them from foreign competition 
through high tariffs and import controls. Second, the Government, 
primarily through we agency of a Government investment bank, 
Nacional Financiera, S A., has assisted. in the organization of new 
industries and in the financial support of others. The activities of 
Nacional Financiera in new industries, administering foreign credits, 
supporting the securities market, floating Government issues, invest- 
ing in private securities, making direct loans to private and public 
enterprises, and floating its own participation certificates, have in- 
volved the Mexican Government in direct or indirect participation in 
almost every field of industrial production. 

It is natural that the laws relating to competition and to monopolies 
and other restraints of trade should reflect this approach. In these 
laws, Mexico has shown itself to be less interested in the maintenance 
of competition than in the regulation and encouragement of economic 
concentration as a means of ‘achieving industrial ‘development. The 
examination of such laws from 1917 to the present reveals that a grad- 
ual change has taken place, restrictive business practices first being 
discouraged, then permitted under certain circumstances, and finally 
encouraged and even made compulsory. This evaluation is quite con- 
sistent with the Mexican Government’s over-all economic policies, 
economic concentration being regarded as more often than not operat- 
ing in the best interests of the national economy. 


LEGISLATION 
Constitution of 1917 


The cornerstone of Mexican antimonopoly legislation is embodied 
in article 28 of the constitution of 1917. Generally speaking, it pro- 
hibits all private monopolies but particularly condemns monopolies 
of items of vital necessity. Labor unions formed for the protection 
of the interest of the workers, however, may not be considered monopo- 
lies, nor may associations or cooperative societies that export goods 
(other than articles of prime necessity) be held to constitute monopo- 
lies. This latter provision is reminisce ent of the Webb-Pomerene export 
associations of the United States. Article 28 reads as follows: 


Art. 28. There shall be no private nor governmental monopolies of any kind 
whatsoever in the United States of Mexico; nor exemption from taxation; nor 
any prohibition even under cover of protection to industry, excepting only those 
relating to the coinage of money ; to the postal, telegraphic, and radio-telegraphic 
services; to the issuance of bills by a single banking institution to be controlled 
by the Federal Government; and to the privileges which for a limited period the 
law may concede to authors and artists for the reproduction of their work; and 
lastly those granted as inventors or improvers of inventions for the exclusive 
use of their inventions. 

This law will accordingly severely punish and the authorities diligently prose- 
cute any accumulating or cornering by one or more persons of articles of prime 
necessity for the purpose of bringing about a rise in price; any act or measure 
which shall stifle or endeavor to stifle free competition in any production, indus- 
try, trade, or public service; any agreement or combination of any kind entered 
into by producers, manufacturers, merchants, conimon carriers, or other public 
or quasi-public service, to stifle competition among themselves and to compel the 
consumer to pay exorbitant prices; and, in general, whatever constitutes an 
unfair and exclusive advantage in favor of one or more specified person or per- 
sons to the detriment of public in general or of any special class of society. 
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Associations of workers organized to protect their own interests shall not be 
deemed as constituting a monopoly. Nor shall cooperative associations or unions 
of producers be deemed monopolies, when, in defense of their own interests, or 
of the general public, they sell directly in foreign markets national or industrial 
products which are the principal source of wealth of the region in which they 
are produced, provided they are not articles of prime necessity and provided 
further that such associations be under the supervision or protection of the 
Federal Government or of the States, and provided: furthermore that authoriza- 
tion be obtained in each case from the respective legislative bodies. The legis- 
lative bodies may, either on their own initiative or on the recommendation of 
the Executive, revoke, whenever the public interest shall so demand, the author- 
ization granted for the establishment of the association in question. 


Law of 1926 


The first antimonopoly law based on this article was promulgated in 
June 1926." Monopoly was defined substantially, as in article 28, as: 
(1) The concentration of necessities in the hands of a few persons, 
that may have as an object the raising of prices; (2) acts tending to 
restrict free competition in production, distribution, or services; 
(3) agreements on the part of producers, manufacturers, merchants, 
or companies offering services to do away with competition for the 
purpose of raising prices; or (4) anything that may constitute an 
undue, exclusive advantage to one or various persons, to the disad- 
vantage of the general public or any social class. Any such acts were 
forbidden. 

Organic law of 1931 and Monopoly Act of 1931 

The 1926 statute was superseded by the organic law relative to mo- 
nopolies, signed on August 22, 1941.%* The law defined “a punishable 
monopoly * * * to be any industrial or mercantile condition in 


which free competition is suppressed with injury to the general public 


or to any class of society; * * *.” A state monopoly (estanco) was 


defined as a monopoly constituted in favor of the state in order to 
secure profit to the Treasury. 

This general statute was implemented by the Mexican Monopoly 
Act of August 24, 1931,° which prohibited the establishment of private 
or governmental monopolies or any act which injures the publie by 
preventing free competition in production, industry, commerce, or 
services. 

Certain acts are cited as tending to create monopoly, including (1) 
combination or agreement to charge exaggerated prices, (2) a regular 
or permanent practice of selling goods or rendering services at less 
than cost, (3) the use of coupons or other devices at less than cost, (4) 
discrimination in prices as between purchasers in different localities 
unless justified by costs of production or transportation or other mar- 
keting circumstances, and (5) exclusive sales injurious to the public. 
The law specifically prohibits concentration or control in the market- 
ing of articles of “prime necessity” for the purpose or with the effect of 
increasing prices, and provides that such articles may be imported free 
or their exportation prohibited when necessary. In case of shortage 
the Government may force the sale of such articles at fixed prices. 

“ Dinrio Oficial, June 28, 1926 

‘Diario Oficial, August 24, 1931, referred to in Bulletin 288 of the Division of Com- 
mercial Laws, Bureau of Foreign and Domestic Commerce, October 12, 1931. 

% Jn this connection, the Mexican Penal Code of 1931 provides penalties of fines of 50 


to 1,000 pesos and imprisonment for 3 months to 3 years for “offenses against the national 
economy,” that is, violations of art. 28 of the constitution. 
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The Federal Government may authorize the combination of pro- 
ducers or merchants for developing production, preventing ruinous 
or unfair competition, eliminating middlemen in order to lower prices, 
obtaining better distribution, ex sporting surplus production, or obtain- 
ing technical improvement to benefit national production. But such 
combines m: iy not unduly raise prices, and they must agree to permit 
the Government to fix their prices and direet their activities. 

A decree issued on December 19, 1931, containing regulations in con- 
nection with the organic law, provides for price- fixing boards to func- 
tion in case of shortages of prime necessities. Representatives of the 
Federal Government, the municipality, chambers of commerce, and the 
leading labor organization were to serve on these boards. They were 
to determine maximum prices, insure that vendors adhere to those 
prices, discover concealed stocks, and impose penalties, which might be 
reviewed by the Department of Industry, Commerce, and Labor. 

Under this decree prices are considered exorbitant when they ad- 
vance with no corresponding increase in costs or taxes, or when they 
fail to decline in proportion to a decline in costs or taxes. It is pre- 
sumed that a combination exists when there is concerted limitation of 
production or sale. Such concerted action is not unlawful if it is due 
(1) to excessive stocks, which render production unprofitable; (2) to 
plans for improvement of production, service, etc., without prejudice 
to the consumer; or (3) to partial or total lack of any element of 
production presumably including labor. 

The prerogative granted the Government of authorizing combina- 
tions of producers for certain purposes, coupled with the ‘above pro- 
visions of the implementing decree rendering combinations under 
certain conditions lawful, materially detracted ‘from the statute as an 
antimonopoly measure. This marks the first steps taken by Mexico 
away from the principle of the preservation of competition as an end 
in itself and toward the regulation of monopoly by the Government 
as a mechanism for the industrial development of the country. 


; 


Organic law of 1934 


The 1931 statute was superseded by a new organic law relative to 
monopolies dated August 24, 1934. In the introduction to this law, 
there is cited the following excerpt from the political platform of the 
governing party : 


* * & 


The National Revolutionary Party considers it necessary that the 
State intervene in order to achieve the relationship and coordination among 
manufacturers, merchants, and consumers which is indispensable for a reduction 
to the minimum of disturbances and maladjustments in the national economy. 
For this reason it is necessary * * * to limit free competition, seeking an 
understanding among competitors so that prices can be regulated in such a 
manner that they do not fall to the detriment of wages nor rise at the expense 
oftheconsumer * * *., 

The basis and means to be taken to regulate or attenuate competition among 
merchants will be fixed, so that the results of that competition will have no 
repercussions on the stability of employment, wages, or the economic strength 
of the firms.” 

86 [nder the title ‘Transitory Provisions,” article 3 of the 1934 law provides as follows: 

“The (organic) law of * * * 1931 is repealed. The regulations of this (1931) 
Jaw will remain in foree in those respects which are not contrary to the present law 
until regulations for it (the 1934 law) are issued. 

& Diario Oficial, August 31, 1934, p. 1159. 





FOREIGN LEGISLATION CONCERNING MONOPOLY 167 


Although monopolies * and “acts tending toward monopoly” ® are 
defined approximately as in the old law, this definition is subject to the 
qualification that an enterprise in which the Government participates 
as a shareholder or partner will not be considered a monopoly. In 
addition, the Government may regulate the establishment of new 
industrial enterprises in branches of production where there is danger 
of excessive competition which might produce a reduction in wages, 
and may prohibit the importation of those commodities which, owing 
to the conditions under which they are produced, can be sold in the 
country under conditions which constitute unfair competition. The 
Executive is empowered to create consultative and Executive organs 
which can be integrated with official and private organizations in order 
to collaborate in the fulfillment of the provisions of this law. 

In cases of unintentional industrial or commercial concentration or 
control, which permits the imposition of prices of goods or services, 
the Executive may (1) set maximum prices, (2) force the 


sale of goods 
ut these maximum prices, | 


3) force the rendering of necessary services, 
and (4) promote and encourage the establishment of similar industries. 

A decree was proclaimed in 1935 concerning the enforcement of 
that portion of the organic law of 1934 regarding state authorization of 
combinations of producers, merchants, or suppliers of services. Ap- 


plication may be made to the Ministry of National Economy, which 
may grant permission for the formation of a trade association for any 
technical improvement of 
production or distribution, in order to make their product cheaper ; 
(2) integration of an industry, trade, or service, permitting the reduc- 


one or more of the following purposes: (1) 


tion of prices; (3) elimination of intermediaries, in order to achieve 
lower cost and reduction of prices; (4) regulation or rationaliza- 
tion of production, distribution, or consumption, without undue rise in 
prices; (5) elimination of ruinous or unfair competition, without 
unduly raising prices; (6) introduction of a new industry or trade; 
(7) conseryation of commercial, industrial, or service activities, which 
owing to their economic condition tend to disappear and which are use- 
ful or necessary to the people; (8) adoption or establishment of norms 
of classification and quality, or of rules of commercial ethics; (9) ex- 
portation of domestic products, without damage to domestic con- 
sumption; and (10) other activities which, in spite of the inherent 
possibility of raising prices, will not be exercised to the detriment of 
the public. Regardless of the aims of the combination, however, per- 


A monopoly is defined as any industrial or commercial concentration or control, and 


any situation deliberately created, which permits one person or a group of persons to 
impose prices of goods or services to the detriment of the general public or of any social 
class Without proof to the contrary, a monopoly will be assumed to exist (1) in any 
concentration or control of articles of consumption of prime necessity ; (2) in any agree- 
ment or combination of producers, manufacturers, merchants, or suppliers of services, 
established without State authorization and regulation, which permits the imposition of 
prices of goods and services ; and (3) in any commercial or industrial situation, deliberately 
created, which permits the imposition of prices of goods and services (art. 4). In case 
of the existence of any of these situations, the respondent is allowed 30 days to submit 
his defense If the defense is not reco aid as valid, the penalties applicable to monop 
olies will be imposed (art. 20) 

“Certain practices which are considered as tending toward monopolies are punishable 
50 percent of the penalties for monopolies. These practices include (1) the sale of 
goods or services at less than cost of production, (2) importation of merchandise which, 
due to conditions of production, can be sold on terms of unfair competition, (3) inten 
tional destruction of products, without Government authorization, if a shortage or ris« 
in prices can thereby be produced, (4) sale by means of raffles, etc., without Government 
authorization, and (5) distribution of premiums, coupons, ete., to consumers in violation of 
this law (art. 6). 


© Diario Oficial, February 1, 1936. 


at 
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mission may be granted if the group agrees that the Ministry of Na- 
tional Economy may fix maximum prices whenever it deems such a 
step necessary. 

In granting its authorization, the Ministry may reserve for itself the 
right of intervention in the organization; the Ministry may withdraw 
its permission if, in its judgment, the organization does not proceed 
toward the approved purposes, or if its operations are contrary to 
article 28 of the Constitution. 

It may be seen in the 1934 law that the trend initiated in the law of 
1931 was carried one step further. In effect the law gives statutory 
legality to monopolies, subjecting them to the supervision of the 
Government to prevent practices overtly against the public interest. 
Law of Producer’s Associations of 1937 

The trend which became apparent with the enactment of the laws 
of 1931 and 1934 may be said to have culminated in the Law of Pro- 
ducer’s Associations of 1937 which bears many points in common with 
a compulsory cartelization law. The stated purpose of the law is to 

prevent ruinous competition and speculation which tend to disequili- 

fate the market of important products and make production un- 
profitable. Therefore, to lower the cost of living, prevent undue rises 
in prices, and regulate production, distribution, and sale under gov- 
ernment supervision, the Ministry of National Economy may, when it 
considers it appropriate, organize into producers’ associations all pro- 
ducers specializing in agricultural and industrial production of arti- 
cles which affect the general economy of the country and consumers 
from the point of view of their prime necessities. These organs are to 
be State Producers’ Associations and National Producers’ Unions. 
These groups are to regulate production of the article concerned, to 
avoid ruinous competition; encourage the development of production 
if justified by consumption and exports; regulate the market by fixing 
sales prices, achieving a better distribution, and exporting surplus 
production; sell at uniform prices; encourage domestic consumption 
and exports ; and seek improvements of their products. These aims are 
to be achieved by delivering all production and stocks to the regional 
association, no member being permitted to sell directly without author- 
ization; by assigning production and export quotas to each member ; 
and by distributing the receipts from sales to the members in propor- 
tion to their contributions of products. The regional associations are 
to be combined into the national producers’ unions, which have the 
functions of selling the products delivered by the regional associations, 
investigating the requirements of the country for the particular com- 
modity, and within limits set by the Ministry of National Economy, 
setting production and export quotas for each association. The Minis- 
try of National Economy is to exercise general supervisory functions 
over the associations and unions, fix the volume of production and set 
maximum and minimum prices. 


ADMINISTRATION 


A few decisions of the Mexican Supreme Court indicate the pro- 
tection afforded, principally to competitors, under the antimonopoly 
provisions of the constitution. These cases, however, all originated 
as civil suits, alleging discrimination as a result of Government regu- 





ee bas 


Se ~~ pete OL 


FOREIGN LEGISLATION CONCERNING MONOPOLY 169 


lations rather than as a result of cartel or monopoly practices. In 
a decision in 1929, for example, the court found that a tax rebate 
granted to certain textile sacaedas ‘s in return for agreeing to a higher 
wage scale was unconstitutional under article 28. both because tax 
exemptions are forbidden, and because such a rebate would give the 
producers concerned a competitive advantage. A regulation of the 
bread industry requiring a certain distance between bread factories 
was found unconstitutional in 1935, since the requirement impeded 
competition in an article of prime necessity, notwithstanding the fact 
that the regulation may have been issued for re: isons of public welfare. 

On the other hand, legislation promulgated since 1931 has had little 
effect upon the suppression of monopolies or the discouragement of 
restrictive business practices. The trend, as already noted, has been 
toward the encouragement of economic concentration. The 1931 and 
1934 monopoly laws recognize the existence “of benevolent monopo- 
lies” where maximum prices are established by the Government and 
the public theoretically does not suffer. A number of closely knit 
producer organizations have been established under the regulatory 
decree of 1935, for example, the National Union of Sugar Producers 
and the National Soc iety of Alcohol Producers. 

In a sense, then, the antimonopoly laws serve a purpose directly 
opposed to that which the term implies, in actuality assisting in the 
formation of monopolies and laying down rules to govern their opera- 
tion, and their effect in practice appears to have been to create a 
situation which article 28 of the constitution would seem designed to 
prevent. However, it should be recognized that these measures are 
part of the Government’s program of encouraging economic develop- 
ment, a program in which industrial concentration is expected to play 
apart. The laws have thus been designed in an attempt to insure th: ut 
such concentrations and accompanying restrictive practices operate 
in the public interest. Should an instance arise of practices demon- 
strably against the public interest, these laws coupled with the other 

regulatory powers of the Government would provide the Government 
with the tools necessary for prosecution and relief, despite the fact 
that no proceedings are known to have been instituted in any particular 
ease. 








CHAPTER III. INTERNATIONAL AND REGIONAL ACTION 
AGAINST CARTELS 


While the main purpose of this study is to survey the legislative 
developments in foreign countries in the field of antitrust and fair 
trade, it would seem useful to describe briefly various proposals for 
cooperative international control of cartel practices which have been 
made since the war. These developments are a significant aspect of 
the study of legislative developments within the individual countries. 
The willingness of most governments to engage in negotiations on this 
subject and to consider binding themselves to certain practices reflects 
the increased awareness since the war that private, as well as govern- 
mental, restrictions can be significantly harmful effects on inter- 
national trade as well as on productivity and quantity of production. 
[t has further shown a realization that the individual action of one 
government is often insufficient to deal effectively with international 
restrictive arrangements extending over the legal jurisdictions of 
several countries. Of equal importance is the fact that the carrying 
out of the type of international obligations which are being con- 
templated would require the adoption of domestic legislation to curb 
those practices which are found inconsistent with the obligations 
entered into. 


The final section of this chapter covers recent United States pro- 
grams in this field in the belief that it will be useful 
extent to which these activities have had an influence on developments 
abroad and the manner in which United States assistance to foreign 
countries in dealing with restrictive practices can be most effectively 
offered in the future. 


in judging the 


Inte rnational Tle gotiations 


The United States introduced a resolution on the subject of rest ric- 
tive business practices at the thirteenth session of the United Nations 
Economie and Social Council (ECOSOC) in the summer of 1951. 
This resolution, with certain amendments, was adopted by a sub- 
stantial majority, with only the Soviet bloc members voting against.” 
During the discussions which led up to its adoption, a consider able 
degree of unanimity of views was displayed on the basic principles 
involved in the resolution by the re presentatives of countries outside 
the Soviet bloc. The resolution consists of three main parts. First, 
it recommends to governments which are members of the United Na- 
tions a general police: y on the subject of restrictive business practices. 
Second, it establishes a committee consisting of 10 countries to make 
proposals for an international agreement to implement this general 
pohiey. Finally, it calls for a study of cartel practices and of legisla- 
tive and other measures taken by United Nations members to elimi- 
nate such practices. The committee is to report back to the Council 
by March 1953. The text of the resolution is as follows: 


™ Chile and Mexico abstained from voting. 


20173—52 12 
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THE ECONOMIC AND SociaL CouNcIL 


Recognizing that restrictive business practices on the part of private or public 
commercial enterprises which, in international trade, restrain competition, limit 
access to markets and to the means of production necessary for economic devel- 
opment or foster monopolistic control, may have harmful effects on the expansion 
of production or trade, on the economic development of underdeveloped areas, 
on standards of living and the other aims and objectives set out in Chapter I of 
the Habana Charter; 

Recognizing that national and cooperative international action is needed in 
order to deal effectively with such practices; and 

Noting that various governments and international bodies have taken, or 
are considering, individual or collective action in this field, but that the Council 
has not dealt directly with the problem of restrictive business practices; 

1. Recommends to states members of the United Nations that they take appro- 
priate measures, and cooperate with each other, to prevent, on the part of pri- 
vate or public commercial enterprises, business practices affecting international 
trade which restrain competition, limit access to markets, or foster monopolistic 
control, Whenever such practices have harmful effects on the expansion of pro- 
duction or trade, on the economic development of underdeveloped areas, or on 
standards of living; 

2. Recommends that the measures adopted in the cases and for the purposes 
stated in the preceding paragraph shall be based on the principles set forth in 
chapter V of the Habana Charter, concerning restrictive business practices; 

3. Establishes an Ad Hoe Committee on Restrictive Business Practices consist- 
ing of the following member states: Belgium, Canada, France, India, Mexico, 
Pakistan, Sweden, United Kingdom, United States, Uruguay ; 

4. Determines that the committee shall prepare and submit to the Council as 
soon as possible, and in any case, not later than March 1953, proposals on meth- 
ods to be adopted by international agreement for implementing the recom 
mendation in paragraph 1 above including inter alia provision for continuing 
consideration of problems of restrictive business practices. In preparing its 
proposals, the committee may consult with interested governments, specialized 
agencies, intergovernmental organizations, and nongovernmental organizations. 

5. Determines, further, that the committee shall: 

(a) Obtain information from governments, from specialized agencies, and from 
other sources of information, on restrictive business practices, whether based 
on cartel agreements or not, that affect international trade and international 
economie cooperation generaliy and on legislation adopted and measures taken 
by individual member states in connection with restrictive business practices and 
with the object of restoring the freedom of competition ; and 

(b) Present to the Economic and Social Council analyses of this information 
together with the proposals mentioned in paragraph 4; and 

6. Instructs the Secretary-General to seek from any appropriate intergovern- 
mental bodies or agencies their views as to the organization which could most 
appropriately implement these proposals and, in the light of those views, to make 
a report and recommendation at a later session of the Council.” 


Although the committee’s deliberations are in too early a stage to 
foresee precisely the type of international agreement which it will 
recommend,” its discussions, read in the light of the text of the resolu- 
tion and of earlier negotiations on the subject, indicates a likelihood 
that it will propose the establishment of an international mechanism 
for investigating, and making recommendations on, specific cases of 
restrictive practices of private or public commercial enterprises con 
cerning which complaints have been filed with it. While there would 
presumably be no outlawing of specific types of practices in the agree- 
ment, specific cases would be subject to investigation and hearings. If 
the body performing these functions determines that the practice was 
having, in the specific case, harmful effects under standards established 
by the agreement, it would recommend to governments that remedia! 
action be taken to eliminate such effects. Direct consultations among 


@ ECOSOC Resolution No. 375, September 13, 1951. 
* The committee has had two series of meetings, in January and April 1952. 
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governments, in an effort to reach solutions on a more informal basis, 
would probably also be encouraged. 

The nature of the organizational machinery™ to carry out these 
responsibilities has been the subject of discussion and will be consider- 
ed further at future meetings of the committee. The study called for 
by the resolution is being conducted by the United Nations Secretariat 
under the direction of the committee. 

In presenting the resolution to the Council, the United States repre- 
sentative stated in part as follows: 

Cartel restrictions may impose trade barriers while governments are trying 
to reduce trade barriers. Cartel restrictions may reduce production and em- 
ployment while governments are trying to increase them. Cartel restrictions 
may thwart industrial development while governments are trying to promote it. 
They may reduce productive efficiency while governments are trying to stimulate 
it; and, by raising prices, may reduce the buying power of consumers while 
vovernments are trying to raise the standard of living of consumers. Such effects 
call for corrective action by governments. 

* * * * * * * 

Restrictions that reduce productivity and technological progress are always 
objectionable if our effort is to secure higher levels of production and rising 
living standards. They are peculiarly objectionable in this period when the 
security as well as the prosperity of the free nations depends upon full produc- 
tion. To curb objectionable restrictions now is therefore especially important. 
Regional action 


Schuman Plan.—One of the major steps forward in recent years 
in the battle against private restrictions on trade has been the success- 
ful negotiation of the Schuman Plan for a European coal and steel 
community. The basic history of the development of the treaty and 
the great political and economic significance of the plan for the future 
of Western Europe are well known. Under the plan a single market 
for coal and steel is to be created within Western Europe through the 
elimination of national tariff and quota barriers, systems of discrimi- 
natory pricing and rail tariffs, and the like. Thus the division of 
Western Europe into a number of compartmentalized national areas 
is being replaced, in these industries, by a broader competitive market 
which should eventually result in substantially increased productivity, 
lower costs, and lower prices. 

It would be impossible, however, to insure such results without 
measures also being taken to prevent cartel and monopolistic practices 
on the part of these industries. Consequently, the treaty contains two 
pace-setting provisions dealing with business agreements and concen- 
trations. All agreements or other arrangements among enterprises are 
forbidden which “would tend, directly or indirectly, to prevent, re- 
strict, or impede the normal operation of competition within the com- 
mon market,” and particularly those which fix or influence prices, 
restrict production, technical development or investments, or allocate 
markets, products, or sources of supply.” 

Agreements for joint buying or selling, or for specialization of 
production may be permitted by the High Authority established by the 
treaty, but only if they will “contribute to a substantial improvement 
in the production or marketing of the product in question” and if the 
enterprises involved are not thereby given “the power to influence 

“Except for the subject of the intergrovernmental organization with which this ma- 
chinery will be located, on which the task of making recommendations is assigned to the 


Secretary-General by the resolution. 
© Art. 65. 
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prices, or to control or limit production or marketing of an appreciable 
part of the products” involved, or to protect themselves “from effective 
competition by other enterprises within the common market.” This 
exception to the general prohibition against restrictive agreements ap- 
pears to stem from the belief that in certain instances, particularly 1 in 
the case of smaller enterprises, productivity will be increased and costs 
iowered, rather than the reverse, if they are permitted to specialize on 
particular products by agreement and to establish joint buying or 
selling facilities. 

The High Authority is given the power to acquire such information 
as it needs to enforce the ban on restrictive agreements. Outlawed 
agreements are automatically declared void and are unenforceable 
before any court in the member states. The High Authority is em- 
powered to levy substantial penalities for v iolation of these provisions. 

In order to prevent enterprises from circumventing the above pro- 
visions against cartel agreements through stock ownership, interlock- 
ing directorates, merger, loans, or any other means of control, the 
treaty also requires that “any transaction which would have in itself 
the direct or indirect effect of bringing about a concentration” must 
have prior authorization of the High. Authorit vy. Such authorization 
may be granted only if the transaction does not give the parties to 
it the power to influence prices, restrict production, or otherwise im- 
pi ir the maintenance of effective competition, and does not give them 

“an artificially privileged position involving a material advant: age in 
access to supplies or markets.” The power of the High Authority effec- 
tively to prevent harmful mergers under this section is somewhat 
reduced by a requirement that, in making rulings, it take into account 
“the size of enterprises of the same nature existing in the community 
* * * to avoid or correct the disadvantages resulting from an in- 
equality in the conditions of competition.” 

The High Authority is given powers to order separation of assets 
concentrated in violation of these provisions and to impose appropriate 
penalties in their enforcement. 

The Schuman Plan Treaty has so far been ratified by four of the 
six signatory countries. When it goes into effect it may well prove 
to be a major achievement in the competitive development of basic 
European industry. The stated aims of the Schuman Plan are the 
antithesis of the prewar European steel cartel which, by setting mini- 
mum prices and maximum market quotas, froze the steel industry of 
Europe ina rigid mold that greatly hampered its efficient development. 

Draft convention of Council of Europe—The Council of Europe 
has recently prepared a draft convention for the control of inter- 
national cartels within Europe. This project for regional action on 
the subject was decided upon at the first session of the Consultative 
Assembly of the Council in 1949. The Assembly adopted a resolu- 
tion recommending to the Committee of Ministers that a draft be 
drawn UP and presented to the Assembly. This draft has been 
prepared by the Secretariat General of the organization. 

Although there does not appear any prospect of adoption of this 
convention by the European governments at this time.” it is worth 
7 Memorandum on the recommendation of the Consultative Assembly for the P reparatior 


of a European Convention for the Control of International Cartels and Draft Convention 
prepared by the Secretariat General, November 28. 1951. 
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while to describe it in summary form as an important example of 
the trend of thinking in postwar Europe on this subject. The draft 
drawn up by the Secretariat is based upon the fundamental approach 
of considering each case on its merits, with no per se outlawing of 
specific practices. In a memorandum explaining the draft it is 
stated that the object of a convention on cartels should be their control 
rather than their complete suppression. “In the control of cartels 
it is * * necessary to find a solution which will, on the one 
hand, discourage restrictive practices which place profits before the 
public interest but, on the other hand, permit practices involving 
restriction that is necessary for survival.” °> This latter point is illus 
trated in the memorandum by the case in which world production - 
« commodity exceeds demand. It is said that it would then be in 
the public eta to permit restrictions on production or trade, Se 
unrestricted competition would lead to bankruptcy and large-scale 
unemployment. 

The convention is based in part upon proposals developed in earlier 
international negotiations. It does, however, have some unique fea- 
tures, including compulsory registration of cartel agreements with 
an international agency and the utilization of an international court 
of final authority. 

The draft convention begins by defining restrictive practices as 
those business pract ices affecting trade between the contrac ting states 
which “restrain competition, limit access to markets or foster monopo- 
listic control,” and including within this definition a specific listing of 
types of practices.” It defines “harmful practices” as those restrictive 
practices which “have or are about to have harmful effects on the 
expansion of production or trade necessary to maintain a high stand- 
ard of living and of employment” whenever the e ee or enter- 
prises involved possess effective control of trade among two or more 
countries in one or more products. 

The convention would establish a cartel board consisting of a regis- 
trarandacommission. <All restrictive agreements (i. e., all agreements 
involving or likely to involve restrictive practices) would have to be 
registered with this board. Failure to do so would place the burden 
of proof upon the parties to the agreement. The registrar would be 
empowered to notify the contracting governments of any prima facie 
cases of harmful practices and to make investigations of them if re- 
quested by the governments concerned. 

Provision would be made for the lodging of complaints with the 
registrar by affected persons or organizations concerning the practices 
of private enterprises, and by governments concerning both public 
and private enterprises. Investigation of each complaint would then 

% The States which are members of the Council of Europe are Belgium, Denmark, France, 
Federal Republic of Germany. Greece, Iceland, Irish Republic, Italy, Luxemburg, the 
Netherlands, Norway, Sweden, Turkey, and the United Kingdom 

® The list is as follows : 

“(1) Fixing prices, terms or conditions to be observed in dealing with others in the 
purchase, sale, or lease of any product ; 

“(2) Excluding enterprises from, or allocating or dividing and territorial market or 
field of business activity, or allocating customers, or fixing sales’ quotas or purchase quotas ; 

“(8) Discrimination against particular ¢ nterp! "ises ; 

‘(4) Limiting production or fixing production quotas ; 

“(6) Preventing by agreement the development or application of technology or invention 
whether patented or unpatented : 

‘(6) Extending the use of rights under patents, trade-marks, or copyrights granted by 
any State to matters which, according to its laws and regulations, are not within the scope 


of such grants, or to products or conditions of production, use, or sale which are likewise 
not the subjects of such grants.” 
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follow and a hearing would subsequently be held before the commis- 

sion. The commission’s primary function would be one of concilia- 

tion, that is, to try to effect an amicable settlement among the parties to 

the complaint. It would, however, report the results of its proceedings 

to governments and to the public whether or not a settlement was 
reached. 

Failing settlement, the complainant would have recourse to a Euro- 
pean court which would have all the ordinary powers of a regular 
court, including the right to order the appearance of witnesses and 
the production of evidence. Its decisions would be final and enforce- 
able in the territories of the contracting states. 

Each contracting state would agree ‘to “take all possible measures 
by legislation or other wise, in accordance with its constitution or 
sy stem of law and economic organization, to insure, within its juris- 
diction, that private and public commercial enterprises do not engage 
in harmful practices,” to insure registration of agreements, and to 
cooperate in certain other specified ways. 

This draft has been communicated by the secretariat to the member 
governments of the Council for their comments but no action has yet 
been taken on it. The Committee of Ministers of the Council has re- 
cently adopted a resolution taking note of the work of the Economic 
and Social Council in this field and requesting that it be kept advised 
of its progress. 


United States programs 
The United States has long recognized the adverse effects of restric- 
tive business practices in international trade of its own economy. 


Based on its own interests, as well as the conviction that restrictive 
business practices in international trade are equally detrimental to 
other countries, the United States has sought to develop with other 
nations cooperative programs to deal with such restraints as a common 
problem. In addition to United States participation in the ECOSOC 
negotiations described above, this country has attempted to deal with 
the problem through the inclusion of an appropriate provision in our 
bilateral treaties of friendship, commerce, and navigation. The stand- 
ard provision on this subject reads as follows: 

The two parties agree that business practices which restrain competition, limit 
access to markets or foster monopolistic control, and wh':h are engaged in or 
made effective by one or more private or public commercial enterprises or by 
combination, agreement or other arrangement among such enterprises may have 
harmful effects upon commerce between’ their respective territories. Accord 
ingly, each party agrees upon the request of the other party to consult with 
respect to any such practices and to take such measures as it deems appropriate 
with a view to eliminating such harmful effects. 

The substance of this provision has been successfully negotiated 
with all countries with which we have signed treaties of fr iendship, 
commerce, and navigation since 1948. These include treaties with 
Italy, Uruguay, Ireland, Colombia, Greece, Israel, and Denmark. 

The interest of this Government in restrictive business practices has 
become considerably widened as a result of our postwar interest in 
assisting other countries in rehabilitating their economies, achieving 
economic stability, and contributing to the strength of the free world. 
This Government has endeavored in many ways to encourage the 


1 Actually composed of a group of five persons chosen for each case from a panel. 
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progressive elimination of restrictive business practices in other coun- 
tries and the development of more competitive economies. This policy 
has been based on the conviction that such restrictions constitute one 
of the principal impediments to the attainment of increased produc- 
tivity and higher standards of living. 

One of the basic steps taken was to include in the ECA bilateral 
agreements with participating countries provisions in which they 
agreed to take measures they deemed appropriate to prevent private 
restrictive arrangements which interfered with European recovery. 
Under these provisions, various cases of restrictions have been brought 
to the attention of foreign governments, and several incipient inter- 
national cartel arrangements were discouraged or prevented. 

During the occupation of Western Germany and Japan, programs 
were instituted to eliminate restrictive business practices in these 
countries. In Germany, the United States has consistently encour- 
aged the Federal Republic of Germany to adopt anticartel legislation 
in order to promote the development of a competitive business econ- 
omy. In Japan, the United States has attempted to encourage the 
maintenance of legislation, introduced during the occupation, directed 
at restrictive business practices. 

The United States public loan policy, as set forth by the National 
Advisory Council and approved by the President in 1948, establishes 
that “eredits should not strengthen or extend business arrangements or 
practices (whether engaged in by public or private commercial enter- 
prises) affecting international trade which restrain competition, limit 
access to markets or foster monopolistic controls.” The policy outlined 
in this document also indicates that the United States will seek to 
discourage private investments which strengthen international private 
cartels. 

The investment guaranty program of the Mutual Security Agency 
has also been operated in line with United States anticartel policy. 
Applications for guaranties are screened to see that proposed invest- 
ments are not in conflict with this policy. 

In the procurement of strategic materials abroad, the United States 
Government has, where possible, attempted to utilize or develop 
sources of supply free of cartel control. 

Through the technical assistance program of the Mutual Security 
Agency, the United States has arranged for the visit of many tech- 
nical experts from European industry to the United States to pro- 
vide them with technological information of value in improving the 
productivity of their industries. MSA’s recently inaugurated Pro- 
duction Assistance Drive is an intensified program to demonstrate 
to European industry the advantages of an expanding economy oper- 
ated on a competitive basis. The program contemplates that use of 
counterpart funds and United States technical assistance to stimulate 
the development in several key participating countries of special pro- 
grams to increase productivity, to improve business practices, and to 
provide a share in the resulting benefits among ownership, labor, and 
consumers. 

The United States has also encouraged the adoption of foreign legis- 
lation against restrictive business practices. Our overseas missions 
have assisted interested foreign governments in the preparation of 
legislation against restrictive business practices by making available 
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pertinent information. In the case of the United Kingdom, France 
and Germany, arrangements were made for teams of experts to visit 
the United States to study the antitrust laws and their administration. 

The United States has on appropriate occasions attempted to encour- 
age the development of information programs by local groups to make 
the European public aware of the harmful effects of restrictive busi- 
ness practices. United States officials have done this through their 
contacts with Government officials, labor groups, educators, and busi 
nessmen. In addition, United States officials in public addresses have 
stressed the advantages of a competitive, expanding economy. Publi 

ations on United States antitrust laws, their administration and the 
influence they have had on the economic development of the United 
States have been distributed to all United States Information Centers 
in Western Europe. 

In discussions with representatives of United States firms propos 
ing to make business arrangements abroad, United States Government 
officers point out our objective of promoting competition and also make 
clear the relevance of our foreign economic policy to their interna- 
tional dealings. 

The various agencies of the Government concerned with the admin- 
istration of the Mutual Security Act are giving increased attention 
to the effectuation of section 516 of the Mutual Secur ity Act, popularly 
known as the Benton amendment. Under the Benton amendment, it 
is the declared policy of Congress that the act be administered in such 
a way as to discourage restrictive business practices and encourage 
competition in countries receiving aid under the act.? In this con 
nection, steps have already been taken with respect to offshore procure 
ment with MSA funds to secure the cooperation of participating coun 
tries in carrying out the spirit and intent of the Benton amendment. 
United States procurement officers have been instructed to use chan 
nels of procurement which reduce risks of prices being inflated, de- 
liveries hampered, or production impeded by restrictive business 
practices. Competition among bidders is to be actively sought and 
negotiations are to be carried on wherever possible with individual 
firms rather than comptoirs, trade associations, or joint sales offices. 
Firms independent of restrictive affiliations are to be encouraged. 
~ 93n addition, there are provisions concerning the elimination of barriers to the in 


creased participation of free private enterprise in developing resources of participating 
foreign countries and the encouragement of free labor-union movements. 
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APPENDIX A 
AUSTRIA 


FEDERAL LAW OF JULY 4, 1951 REGULATING CARTELS (CARTEL 
LAW) 


The National Council has enacted: 
Section I 
REGULATION OF CARTELS 
Definition and Scope of Application 


§ 1. Cartels within the meaning of this Federal Law are combines of persons or 
associations of persons engaged in an economically independent enterprise, who 
aim at effecting by binding agreements (cartel agreements) a regulation or limi- 
tation of competition, in particular as regards production, sales or prices. 

§ 2. (1) The provisions of this Federal Law shall also be applicable to cartel 
agreements made abroad insofar as they are to be implemented within the Federal 
territory. 

(2) The provisions of this Federal Law shall not be applicable to: 

(a) cartel agreements insofar as they concern foreign markets; 

(b) cartel agreements of credit institutions, building savings-banks or 
private insurance companies subject to control by the Federal Ministry of 
Finance or the Federal Ministry of the Interior; 

(ec) cartel agreements of transport undertakings which are subject to the 
control by the Federal Ministry of Trade and Reconstruction or the Federal 
Ministry of Transport and Nationalized Industries; 

(d) cooperative trading societies and cooperative economic societies 
insofar as the agreement (§ 1) does not transgress the framework of the 
provisions of the Law on Cooperative Trading and Economic Societies of 
9th April 1873; 

(e) agreements by which the last seller in the books, periodicals, or music 
trade, is bound to the sales price fixed by the publisher. 


Requirements for Validity 


§ 3. In order to be valid the cartel agreement, its modification and supplement 
hereinafter shortly referred to as agreement) shall be laid down in writing and 
entered in the cartel register (§ 18). 


Authorized Agent of the Cartel 


§ 4. At the same time as the cartel agreement is concluded or not later than 
within one week after its conclusion, the parties to the contract shall appoint an 
authorized agent of the cartel who has his regular residence in Austria and has 
to act as their agent in their relations with the authorities entrusted with the 
application of this Federal Law. 


Commissions 


§ 5. (1) The admissibility of the entry of an agreement into the cartel register 
and of the cancellation of a legally effective entry shall be decided by the Cartel 
Commission at the Superior Court in Vienna. The competence of this Commis- 
sion shall include the entire Federal territory. 

w (2) Appeals against decisions of the Cartel Commission shall be lodged in the 
second instance with the Superior Cartel Commission set up at the Supreme 
Court. 

(2) The Cartel Commission and the Superior Cartel Commission are courts. 

§ 6. Each of these commissions shall consist of a chairman, the necessary num- 
ber of deputy chairmen, and assessors. 
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§ 7. (1) The members of the commissions (§ 6) shall be appointed by the Federal 
President upon nomination by the Federal Government. 

(2) The chairman of the commissions and their deputies must be judges. The 
chairman of the Superior Cartel Commission and his deputies shall be appointed 
from the midst of the chamber presidents and the councillors of the Supreme 
Court. 

(3) The assessors of the Cartel Commission shall be nominated by the Federal 
Chamber of Commerce, the Austrian Chambers of Labor Assembly and the Agri- 
cultural Chambers; the panel shall comprise an equal number of persons chosen 
from the panels of each of these chambers. These chambers shall submit their 
proposals to the Federal Ministry of Justice and include in them only persons who 
are qualified for the office of a juror or lay assessor and possess Austrian citizen- 
ship. If —_ panels are not submitted within an appropriate time which shall 
be fixed by the Federal Ministry of Justice the Federal Government shall, when 


, 
submitting its panel, 


not be bound by the panels of the above-mentioned chambers 
Detailed regulations concerning the right to submit panels and on the nominatio: 


and appointment of the lay assessors shall be issued by ordinance of the Federa 
Ministry of. 


the 1 omination of assessors of the Superior Cartel Commission 
m the panels of economically independent and economically 


dependent ‘rsons, the provisions of subpara. 3 shall be applicable mutatis 
mutandis. 
5) The refusal to enter upon the office of an assessor of the commissions, or 
the retirement from such office, shall be admissible only for important reasons. 
The dec om thereon shall rest with the Federal Ministry of Justice. 

§ 8. The management and the distribution of the affairs of the commissions 
shall fall w withi in the ee of the chairmen. 
Teg The 


S office of a member of the commission is an honorary one. Regula- 


tions concerning an ‘idenaiey for the members may be issued by ordinance. 

(2) In all other respects the regulations on the expert assessors shall be applica- 
ble mut: atis mutandis to the office of assessor of the commissions, insofar as it 
is not ruled otherwise in the following. 


Notice 


§ 10. (1) Within two weeks after the conclusion of the Cartel agreement the 
authorized agent of the cartel shall give notice thereof to the trust registrar. 
(2) Notice shall be given in five copies and shall contain: 
(a) date of the conclusion of the agreement, its object (in particular goods, 
ls, kinds of services), period of validity and geographical! 


grours of goods 
limitation: 

(b) name (firm) and address of the parties to the agreement; 

c) name and residence of the authorized agent of the cartel; 

(d) if an organization exists or is set up for the implementation of the 
agreement, its name (firm), legal status and address as well as name and 
residence of the authorized agent of this organization. 

(3) The notice shall further include: 

(a) particulars on the expected economic advantages of the agreement and 
of the economic disadvantages to be expected in default of such agreement; 

(b) particulars on the volume of the total production of the economic 
branch concerned and on that part of the production which will be covered 
by the cartels; 

(c) list of the important enterprises of the same economic branch which 
do not join the cartel; 

(d) explanations of the essential provisions of the agreement; 

(e) particulars concerning the relation to existing cartels. 

(4) The original text or a legalized copy as well as five not legalized copies of 
the agreement, and of the statutes, if any, of the organization implementing the 
agreement shall be annexed to the notice. 

(5) The authorized agent shall give notice to the cartel registrar of any altera- 
tion or supplement of a notified agreement within two weeks after its conclusion. 
In all other respects the provisions of subparas. 2 to 4 shall apply mutatis mutandis 
to the giving of notice of such alterations or supplements. However, the par- 
ticulars indicated in these subparas. shall be included in the notice only insofar 
as they were not given in the notice of the cartel agreement. 

(6) Likewise, the authorized agent of the cartel shall immediately give notice 


to the cartel registrar of subsequent alterations of the conditions indicated in 
sbpian, 2, clauses b to d. 
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§ 11. (1) The Cartel Commission shall inform the Federal Chamber of Com- 
merce, the Austrian Chamber of Labor Assembly, and the Agricultural Chamber 
for Lower Austria and Vienna (hereinafter referred to as ‘representations of 
interests’’), as well as the State Attorneys of Finance, of the giving notice of an 
agreement (§ 3) by sending a copy of the notice and a copy of each annex thereof. 
The above-mentioned agencies shall be entitled to demand, within four weeks 
upon receipt of the information from the Cartel Commission the collection of 
missing or explanatory reports in accordance with § 10. 

(2) The authorized agent of the cartel shall be obliged to comply with the 
demand of the Cartel Commission to submit subsequent reports under § 10 with 
an appropriate term to be fixed by the Cartel Commission which shall not exceed 
four weeks. 

Decision 


§ 12. (1) The Cartel Commission shall, observing the terms of § 11, decide 
without delay whether the entry of a notified agreement into the cartel register 
shall be refused or—with the exception of the case of subpara. 2, fig. 5 in conjunc- 
tion with § 15—shall not be refused. If the entry is not refused the immediate 
recording in the cartel register shall be ordered without waiting until the decision 
becomes legally effective. 

(2) The entry shall be refused: 

1. if the reports to be submitted under § 10 are not complete; 
2. if the agreement was not made in writing; 
3. if the agreement does not provide 

(a) insofar as it was concluded for an indefinite time or—taking into 
account provisions concerning its extension—for a longer period than 
three years that it can be denounced at the latest at the end of the third 
year by registered letter subject to a time allowed for giving notice of 
not more than six months, and 

(b) that an untimely withdrawal from the cartel can take place for 
an important reason. An important reason is, in particular, given when 
the withdrawing partner in the agreement would, by maintaining the 
agreement, in spite of using the care of a respectable businessman, be 
exposed to a serious jeopardy of his business activity which, on examina- 
tion of the mutual interests, can in all fairness not be expected of him; 
if the agreement includes applications or provisions which prescribe 

(a) exclusive selling of such goods or rendering of such services as are 
the objects of the agreement; 

(b) exclusion in whole or in part of certain persons or groups of per- 
sons—in spite of their willingness to fulfill the prescribed conditions— 
when selling the goods or rendering the services which are the objects of 
the agreement; 

(c) carrying through the sale of goods or the rendering of services of 
the same kind as or similar to those that the agreement covers only 
within certain restrictions concerning the price (consideration) or the 
quantity; 

(d) paying penalty for non-fulfillment of contract or forfeiting guaran- 
tees upon denunciation of the agreement (subpara. 2, fig. 3, clause A) 
or at the untimely withdrawal from the cartel for an important reason 
(subpara, 2, fig. 3, clause b); 

5. if, in a way not justified by the overall economic conditions with due 
regard to the economic necessities of the enterprise, the agreement is apt 

(a) to increase the prices (considerations) for commodities or services 
covered by the agreement or to prevent their falling, or 

(b) to limit the production or sale of such commodities or the rendering 
of such services. 

(3) If an agreement consists in the sole fact that the producer binds by means 
of a system of pledged undertakings one or several partners in one or all following 
commercial states to sell goods of the same quality protected by trademarks 
(BGBL. No. 206/1947) at the same retail price, the Commission shall, when exam- 
ining this agreement from the aspect of subpara. 2, fig. 5, bear in mind that it is 
not to be considered in itself economically unjustified. 





184 FOREIGN LEGISLATION CONCERNING MONOPOLY 


Procedure 


§ 13. (1) As regards the procedure before the commissions the provisions of 
the procedure of non-litigated cases shall be applicable subject to the following 
departures: 

(a) the State Attorneys of Finance shall have the status of a third party; 

(b) a hearing shall take place if this is demanded by a member of the 
deciding commission, by one of the parties or by one of the representations 
of interests. This hearing shall be held in public. However, the com- 
mission may exclude the public—with the exception of the representations 
of interests—if this appears to be necessary for the protection of business 
or operational secrets; 

(c) if a hearing takes place the representations of interests shall be sum- 
moned. They shall be heard upon their request before the hearing is closed; 

(d) the commissions shall serve their decisions made under § 12, subpara 
(1) also on the representations of interests. Upon their request also copies 
of the minutes of the hearing shall be served on them; 

(e) the legal remedy of remonstrance shall rest solely with the authorized 
agent of the cartel and shall take place only against the resolution of the 
Cartel Commission by which the entry is refused exclusively on the grounds 
of § 12, subpara. 2, fig. 4; it shall be lodged within the emergency term of 
two weeks. 

(2) A right to lodge an appeal shall rest with the representations of interests 
only insofar as the State Attorneys of Finance lodge no appeal against the deci- 
sion of the Cartel Commission not refusing the entry of the agreement; in such 
a case the time allowed for lodging their appeal shall begin upon expiration of 
the time allowed to the State Attorneys of Finance for employing the legal 
remedies. The State Attorneys of Finance shall notity the representations of 
interests that an appeal has been lodged. 

14. (1) The Cartel Commission shall decide in committees (‘‘Senate’’) con- 
sisting of the chairman or one of his deputies and one assessor each from amon 
those appointed on the grounds of the nominations submitted by the Federal! 
Chamber of Commerce, the: Austrian Chambers of Labor Assembly and the 
Agricultural Chambers. 

(2) The Superior Cartel Commission shall decide in committees (‘‘Senate”’ 
consisting of the chairman or one of his deputies and six assessors. In case of 
agreements relating to the industrial economy two assessors shall be called from 
the group of economic group, in case of agricultural and forestry agreements two 
assessors from amidst the group of persons engaged in agriculture and forestry, 
and in both cases two assessors from the panel of economically dependent per- 
sons. The remaining two assessors must be officials of public administration 
conversant with the law. 

§ 15. The commissions shall pass their resolutions with a simple majority of 
votes. In case of parity of votes the Chairman shall have the casting vote. How- 
ever, the resolution passed by the Cartel Commission by which the entry of a 
cariel agreement is refused for one of the reasons mentioned in § 12, subpara. 2, 
fig. 5, may only be passed with a majority of at least three-fourths of the votes; 
if no such majority can be attained, the entry shall be considered as not being 
refused. 

§ 16. In all othef respects the provisions of the jurisdictional norm concerning 
deliberation, voting and refusal by judges and other judicial functionaries shall be 
applicable mutatis mutandis to the commissions. 

§$ 17. (1) As regards the entries of modifications or supplements of cartel agree- 
ments the provisions concerning the entry of the cartel agreement shall apply 
mutatis mutandis. 

(2) The entry of modification within the meaning of § 10, subpara. 6 shall be 
ordered by the chairman of the Cartel Commission without further proceedings. 

(3) Detailed provisions concerning the institution and business management of 
the Commission shall be issued by ordinance of the Federal Ministry of Justice. 


Cartel Register 


§ 18. (1) The cartel register shall be kept by the Cartel Commission. It shall 
consist of the register and the collection of documents. 
§ 19. The entry into the cartel register shall contain: 
(a) date of the conclusion and period of validity of the agreement, 
(b) names (firms) and address of the parties to the agreement, 
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(c) name (firm), address and legal form of the organization effecting the 
combine, and name (firm) and addresses of its branch offices, 
td name and residence of the authorized agent of the cartel, 

(e) a brief summary of the contents of the agreement, especially particulars 
concerning the purpose, the branch of undertaking, and the goods or services 
covered thereby as well as supporting data for entry into and withdrawal from 
the agreement. 

§ 20. (1) While anyone shall be allowed to inspect the register, inspection of 
the collection of documents shall be available only to the representations of 
interests mentioned in this Federal Law as well as the authorized agent of the 
cartel, the latter, however, only in respect of the cartel concerned 

(2) Anyone may ask for copies and excerpts from the entries into the register. 
The copies shall, upon request, be legalized. 

§ 21. (1) The cancellation of an agreement may only be ordered in pursuance 
of a legally effective resolution. Such resolution shall be passed: 

(a) upon application submitted by the authorized agent of the cartel, 
(b) ex officio upon expiration of the operation of the agreement. 

(2) If the dissolution of the cartel is pronounced by verdict of a penal court, 
the chairman of the Cartel Commission shall, without further proceedings, order 
the cancellation as soon as the judgment has become legally effective. 

§ 22. Detailed provisions concerning the cartel register, in particular its pre- 
paring and keeping, the registration of an agreement, its inspection, and the 
making of copies and excerpts therefrom shall be issued by Ordinance of the 
Federal Ministry of Justice in conjunction with the Federal Ministry of Commerce 
and Reconstruction. 


Special Provisions Relating to Agreements Within the Meaning of § 12, subpara. (3) 


§ 23. (1) As regards agreements mentioned in § 12, subpara. 3, their modifica- 
tions and supplements, the above provisions shall be applicable subject to the 
following departures: 


1. Ad § 3: 

In order to be valid they shall be laid down in writing and the model agreement 
on which they are based must also be entered in a legally effective form into the 
cartel register. 

2, Ad § 4: 
The authorized agent of the cartel shall, at the latest, be appointed by the 


producer before concluding the first agreement made on the basis of the model 
agreement. 


3. Ad § 10, subparas. 1 and 4, and § 19: 


[In lieu of the agreements with the individual parties to the agreement, the mode! 
agreement on which these agreements are based shall be registered and entered 
in the register. The same principle shall apply in the case of modifications of or 
supplements to the model agreement. Registration shall be made, at the latest, 
within two weeks upon conclusion of the first agreement (modification or supple- 
ment of the agreement) made on the basis of the model agreement (its modifica- 
tions or supplements). 

Ad § 10, subparas. 2 and 8: 

In the notice given to the cartel registrar the following particulars may be 
omitted: 

(a) date of the conclusion of the agreement, 

(b) names (firms) and addresses of the parties interested in the last com- 
mercial stage (last seller), 

(c) the important undertakings of the same business branch which are 
excepted from the cartel. 


). Ad § 10, subpara. 3: 


The notice shall include particulars relating to the amount fixed for the retail 
price, further particulars as to whether and, if so, when the first agreement was 
already concluded on the basis of the model agreement. 


6. Ad § 10, subpara. 4: 
In lieu of the agreement five copies of the model agreement shall be annexed. 
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7. Ad § 12: 

The entry of the modification of the agreement reducing the retail price shall be 
ordered by the chairman of the Cartel Commission without any further proceed- 
ings. The entry of a modification of the agreement increasing the retail price 
shall be considered as not refused if the Cartel Commission does not refuse the 
entry within two weeks beginning from the date of registration with the Carte! 
Commission, or does not take any other action. The time allowed under § 11, 
subpara. 1, shall in this case be one week. 


8. Ad § 12, subpara. 2, fig. 3, clause a: 

The entry shall be refused if, under the model agreement, the agreement insofar 
as it was concluded for an indefinite time or—taking into account provisions con- 
cerning its extension for a longer period than one year, cannot be denounced in an 
informal way at the latest after a period of six months subject to a time allowed 
for giving notice of not more than two months. 


9. Ad § 19: 

No entries need be made in the cartel register in regard to the date of concluding 
the agreement and to the names (firms) and addresses of the partners interested in 
the last commercial stage (last sellers). On the other hand, the entry shall con- 
tain particulars concerning the amount fixed for the retail price, further, par- 
ticulars as to whether, and, if so, when the first agreement was already concluded 
on the grounds of the model agreement. 

(2) The producer shall forthwith inform in writing the last sellers of the refusal 
of the entry, of the dissolution or cancellation of an agreement. 


Section II 
PENAL PROVISIONS 
Offences Punishable by the Court 


§ 24. (1) Whosoever uses his position as partner, functionary, or as expressly 
or tacitly authorized agent of a cartel or of a partner to a cartel in a way not 
justifiable by the over-all economic conditions, taking into account the com- 
mercial necessities, in order 

(a) to increase the prices (considerations) of the commodities or services 
covered by the cartel agreement or to hinder their falling, or 

(b) to limit the production or the sale of such commodities or the rendering 
of such services, shall be guilty of a misdemeanor and shall, unless the punish- 
able offence is threatened by a more severe penalty under this Federal Law, 
be punished by imprisonment second grade, from three months to three 
years; apart from the imprisonment a fine may be inflicted not exceeding 
S 200,000 and the dissolution of the cartel may be pronounced, 

(2) If the court of the first instance has pronounced the dissolution of the 
cartel, the following measures may be taken pending the legally final termination 
of the criminal proceedings: 

(a) the Federal Ministry of the Interior may, in the case of subpara. 1, a, 
fix adequate prices (considerations) for commodities or services covered by 
the cartel agreement, observing the prescriptions of the procedure laid down 
in the Price Control Law as amended by the Amendment 1951 to the Price 
Control Law, BGBL. No. 108/1951, even if the period of validity of these 
provisions has already expired, 

(b) the Federal Ministry of Commerce and Reconstruction may, in the 
case of subpara. 1, clause b, take provisional action to prevent possibl 
effects, endangering the common weal, of the punishable offence whic! 
was supposed to have been proved in the verdict of the first instance. Thess 
measures may, in particular, refer to a prescription of quantities of productio! 
and sales. 

(3) Immediately upon pronouncing the verdict the court of the first instance 
shall transmit to the agencies mentioned in subpara. 2 a copy of the verdict. Ii 
the dissolution of the cartel has become legally effective after the verdict was 
pronounced or if the verdict has been cancelled by the appellate court, the agencies 
mentioned in subpara, 2 shall be informed thereof. A copy of the legally effectiv: 
verdict pronouncing the dissolution of the cartel shall, moreover, in any case be 
transmitted to the Cartel Commission. 

§25. (1) Whosoever implements a cartel agreement, in full or in part, befor: 
it has been registered or in any other way than registered, shall be guilty of a 
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misdemeanor and shall be punished by imprisonment from three months to three 
years; apart from the imprisonment a fine may be inflicted not exceeding 8 200,000 
and the dissolution of the cartel may be pronounced. 

(2) If the punishable offence was such as to cause, directly or indireetly, one 
of the effects mentioned in § 24, subpara. 1, it shall be deemed a crime ; this crime 
shall be punished by imprisonment from one year to five years; ; apart from im- 
prisonment a fine may be inflicted not e xeeeding $ 400,000 and the dissolution of 
the cartel may be pronounced. 

(3) The provisions of § 24, subparas. 2 and 3, shall apply mutatis mutandis. 

§26. (1) Whosoever attempts to implement, in full or in part, a cartel agreement 
after refusal of its entry or after iis dissolution or cancellation or attempts, in 
whatever manner, to frustrate the effects of refusal, dissolution, or cancellation, 
shall be guilty of a misdemeanor and shall be punished by imprisonment second 
grade from three months to three years; apart from imprisonment a fine may be 
inflicted not exceeding S 209,000. 

(2) If the punishable offence was such as to bring about, directly or indirectly, 
one of the effects mentioned in § 24, subpara. 1, it shall be deemed a crime; this 
crime shall be punished by imprisonment from one year to five years; apart from 
imprisonment a fine may be inflicted not exceeding 8 400,000. 

§ 27. An authorized agent of the trust who in a notice under § 10 wilfully gives 
incorrect or incomplete particulars on circumstances which are essential for the 
decision of the Cartel Commission, shall be guilty of a misdemeanor and shall be 
punished by imprisonment second grade from three months to three years; apart 
from imprisonment may be inflicted a fine not exceeding S 100,000. 

§ 28. A member of the Cartel Commission (Superior Cartel Commission) who, 
during his term of office or after termination of his membership, violates the 
pledge of secrecy incumbent upon him, or who utilizes for his personal or some- 
one else’s benefit a business or operational secret which he has learned in exercising 
the functions of his office, shall be guilty of a misdemeanor and shall, unless the 
punishable offence is subject under other provisions to a more severe penalty, be 
punished by imprisonment second grade from three months to two years. 


Publication of the Verdict 
§ 29. If one of the accused has been pronounced guilty of a crime under this 
Federal Law the publication of the verdict at the expense of this accused shall be 
pronounced. 


Liability of the Functionaries 


§ 30. If an action or omitted obligation whose nonfulfillment is threatened by 
judicial penalty under this Federal Law was perpetrated by a juridical person or 
by an association of persons without the status of a legal person the penal provi- 
sions shall be applicable to the functionaries who, under the law or statute, are 
called upon to represent the cartel outwardly. 


Liability to Pay the Fines 
§ 31. (1) The undertakings interested in the cartel for whose advantge the 
punishable offence served or should have served, shall be jointly and severally 
liable, together with the person convicted, to pay the imposed fine. 

(2) As regards liability, judgment thereon shall be pronounced together with 
the chief matter in question. For undertakings liable to pay the fine, the agents 
authorized to represent them outwardly shall be summoned to the hearing. 
They shall have the rights of the accused person. In particular they shall have 
the right to use all means of defence like the accused person and to have recourse 
against the verdict in the chief matter in question. However, the proceedings 
and the pronunciation of the verdict shall not be prevented by their non-appear- 
ance; moreover, they cannot raise objections to a verdict pronounced in their 
absence. Both they and the public prosecutor shall be entitled to the legal 
remedy of appeal against the judgment on the liability. The regulations of rs 
Code of Criminal Procedure referring to the appeal against the penalty shall i 
this connection apply mutatis mutandis. 


Concurrence of Several Judicially Punishable Offences 


§ 32. (1) If an act threatened by penalty under this Federal Law concurrently 
constitutes an offence judicially punishable under another law and if the penalty 
is to be fixed under the other law, judgment may or must, nevertheless, be pro- 
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nounced concerning the additional penalties and protective measures admitted 
or prescribed under this Federal Law, and the liability to pay the fines. Like- 
wise, judgment may or must be pronounced concerning the additional penalties 
and protective measures provided by the other law but not by this Federal Law 
if the penalty has to be assessed under this Federal Law. 

(2) The same principle shall apply if the culprit has, apart from an act threat- 
ened by judicial penalty under this Federal Law, also committed an act which is 
judicially punishable under another law and which is simultaneously judged. 


Criminal Proceedings at Court 


§ 33. (1) In criminal proceedings for an act threatened under this Federal Law 
by judicial penalty the Federal Chamber of Commerce, the Agricultural Cham- 
bers, and the Austrian Chambers of Labor Assembly shall be obliged by request 
of the court or of a public prosecutor to offer, within an appointed time, their 
opinions on circumstances which, affecting their purview, are essential for the 
decision of the court. 

(2) The public prosecutor shall, before instituting an action for acts threatened 
in §§ 24 through 26 by penalty, be obliged to request the Austrian Chambers of 
Labor Assembly and—under their respective terms of reference—the Federal 
Chamber of Commerce or the Agricultural Chamber competent for the region 
to send in their opinions mentioned in subpara. 1 within a time-limit of at least 
three weeks. The action can only be instituted as soon as these opinions have 
been presented or when the time allowed for submitting these opinions has fruit- 
lessly expired. 

§ 34. (1) The criminal proceedings for all acts, threatened as crimes or mis- 
demeanors by penalty under this Federal Law, shall rest with the court of the 
first instance exercising the criminal jurisdiction at the seat of the Superior Court 
in whose jurisdiction the act was committed. 

(2) In such proceedings the prescriptions of Section XX VII, Code of Criminal! 
Procedure, concerning the simplified procedure in cases of crimes and misde- 
meanors shall not be applicable. 


Administrative Contraventions 


§ 35. (1) Whosoever, as party to the agreement, fails to make the arrangements 
incumbent upon him for the timely appointment of an authorized agent of the 
cartel, shall be guilty of an administrative contravention and shall be fined by the 
District Administrative Authority in a sum not exceeding S 100,000. If the of- 
fender acted with malicious intention, imprisonment not exceeding three months 
may be inflicted in lieu of or concurrently with the fine. 

(2) An authorized agent of the cartel failing to submit in due time the notices 
which, under this Federal Law, are his responsibility, shall be punished in the 
same way. 


Special Provision Relating to Agreements Within the Meaning of § 12, Subpara. 3 


§ 36. (1) The partner to an agreement of the kind specified in § 12, subpara. 3, 
who, as last seller after having been informed of the refusal of the entry, of the 
dissolution or cancellation of an agreement (§ 23, subpara. 2), commits one of the 
offences indicated in § 26, subpara. 1, shall be guilty of an administrative contra- 
vention; he shall be fined by the District Administrative Authority in a sum not 
exceeding 8 30,000 or punished by imprisonment not exceeding four weeks. 

(2) The provisions of §§ 24 through 26 shall not be applicable to last sellers 
who are partners to an agreement of the kind mentioned in § 12, subpara. 3. 
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Section III 
PROVISIONS RELATING TO THE COURT FEES LAW 


§ 37. The Federal Law of 15th February 1950, BGBL. No. 75, concerning 
court fees (GJGebGes) shall be amended as follows: 
After item 12 the following item 12 a shall be inserted: 


| Amount 
Standard for the | of fees 


Object | assessment of fees | 


12a | Cartel Affairs: | 
a) Applications_. ; ; : For each sheet 
even if only com- 
menced. 
Minutes--.-..--. wees . For each half-hour 
even if only | 
started. | 
Decisions by which the entry into the cartel register is not 
refused or is refused in the first instance. 
) Decisions by which the entry of a modification of or the 
supplement to a cartel agreement or the cancellation of an 
agreement is not refused or is refused in the first instance. 
Excerpts from the register (copies) ............--.-------- For each sheet 
even if only com- 
menced. 


NOTES: 

1. Rubrics (‘‘Halbschriften”) or copies, produced in their stead, of applications shall be exempt from fees. 

2. The time for deliberation shall not be included into the time of the hearing. 

3. Minutes on deliberation and voting shall be exempt from fees. 

4. For decisions by a higher instance no fees need be paid. 

5. Supplements which are annexed to an already finished excerpt from the register (a copy of the register) 
shall be subject to payment of the fee under item 12 a, clause e, even if this continuation is written down 
without the use of a further sheet. 

6. Excerpts from the register (copies) shall only be made if the fee for them has been paid. 

7. Applications for haying an excerpt made from the register shall be exempt from fees. 

8. The representations of interests mentioned in the Cartel Law, BGB1. No. ____/1951, shall be exempt 
from the fees indicated in item 12 a, 


Section IV 
FINAL AND TRANSITIONAL PROVISIONS 


§ 38. (1) This Federal Law shall become effective three months after its 
publication. 

(2) The cartel agreements existing at the date of the entry into force of this 
Federal Law, concluded until 4th July 1951, and their modifications and supple- 
ments effected by the time when notice of the cartel agreement (model agreement) 
has been given to the registrar, shall be legally effective, despite the fact that no 
entry in the cartel register was made, even if they were concluded only orally. 
Their legal effectiveness shall, insofar as the agreement does not sooner come to 
an end, remain valid as long as the entry in the cartel register was not refused 

§ 12, subpara. 2) or the cartel was not dissolved (§§ 24, 25). It shall, however, 
omnia sooner if the registration within the meaning of subpara. 3 has not been 
made within the appointed time. 

(3) Cartél agreements of the kind specified in subpara. 2, which were con- 
cluded in writing shall be registered with the cartel registrar within two weeks 
after the Cartel Commission’s request. If such cartel agreements are modified 
or supplemented after 4th July 1951, the cartel agreement shall be registered 
together with its modifications and supplements within two weeks after the 
entry into force of this Federal Law; if, however, the modifications and supple- 
ments were effected after this Federal Law had entered into force the agreement 
shall be registered within two weeks after their termination; this principle 
shall not be applicable to modifications and supplements affecting the appoint- 
ment of the authorized agent of the cartel or adapting the cartel agreement to 
the provisions of § 12, subpara. 3. Agreements of the kind specified in subpara. 2, 
which were made orally, shall be laid down in writing within two weeks after 
the entry into force of this Federal Law, and shall be conformed to its provisions. 
To shall be registered within two weeks after they were laid down in writing. 

) Cartel agreements concluded in the period between 4th July and the date 
of he entry into force of this Federal Law shall be registered within two weeks 
after this Federal Law became effective. 
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(5) The penal provisions of § 26 shall not be applicable insofar as the punishable 
offence refers to a not registered agreement which is legally effective within the 
meaning of subpara. 2. 

(6) The partners to a cartel agreement of the kind indicated in subparas. 2 
or 4 existing at the date of entry into force of this Law—in the case of agreements 
mentioned under § 12, subpara. 3 the producer—shall appoint an authorized 
agent for the cartel, at the latest within one week as from the entry into force 
of this Federal Law, under the provisions of this Federal Law. 

(7) If to the agreements mentioned in § 12, subpara. 3, legally effective within 
the meaning of subpara. 2, further agreements supervene after 4th July 1951 on 
the hitherto prevailing terms the provisions of subpara. 2 shall be applicable 
to such agreements mutatis mutandis. 

§ 39. (1) The enabling provisions to this Federal Law may be issued as from 
the day following its publication, however, they shall at the earliest come into 
force when the Law itself becomes effective. Action to be taken under this 
Federal Law and its enabling provisions for setting up the commissions, in par- 
ticular the appointments of the members, may already be taken from the day 
following the publication of this Federal Law. 

(2) With the entry into force of this Federal Law the following laws and 
ordnances shall become invalid: 

1. § 4, Law of 7th April 1870, RGB1.No.43 (Coalition Law) with the 
proviso that this provision shall further be applicable to punishable offences 
committed before the entry into force of this Federal Law, and that it reenters 
into force when the present Federal Law ceases to be effective; 

2. the Ordinance introducing the German cartel law into Austria, dated 
14th July 1938, German RGB1.1,p.899, and the following regulations in- 
troduced therewith: 

(a) Ordinance against the abuse of economic wer, dated 2nd 
November 1923 (German RGB1.I,p.1067)—Cartel Court—as amended 
by the Ordinance on Measures in the Field of Administration of Justice 
and Administration, dated 14 June 1932, Part I, Chapter VI,—Cartel 
Court—(German RGB1.I, p.285, 289), the Law amending the Cartel 
Ordinance, dated 15th July 19383 (German RGB1.I, p. 487) and the 
Ordinance amending the Cartel Ordinance of 5th September 1934 
(German RGB1.I, p. 823); 

(b) Ordinance on the redress of financial, economic and social distress, 
dated 26th July 1930, 5th Section, Cartel Emergency Ordinance- 
(German RGBL1.I, p. 311, 328); 

(c) Law on the formation of compulsory cartels, dated 15th July 
1933 (German RGB1.I, p. 488) and the Ordinance for implementation 
of the Law on the formation of compulsory cartels (Proceedings before 
the Board of Conciliation) dated 6th October 1933 (German RGB1.I, 
p. 724). 

§ 40. This Federal Law shall become ineffective 31st December 1956 with the 
proviso that the punishable offences committed before this date shall further be 
punished under this Federal Law. 

§ 41. The penal provisions of the Price Control Law 1950, BGB1. No. 194/1950, 
and of the Federal Law of 31st March 1950, on the penalties for charging excessive 
prices, BGB1. No. 92/1950, shall not be applicable to punishable offences to be 
prosecuted under this Federal Law. 

§ 42. The execution of this Federal Law shall, as regards Sections I, ITI, and IV, 
be entrusted to the Federal Ministry of Justice, as regards § 13, subpara. 1, 
clause a, however, in conjunction with the Federal Ministries competent for the 
object of the cartel agreement, and regards § 22, in conjunction with the Federal 
Ministry of Commerce and Reconstruction. The execution of Section II shall, as 
regards the penal law of the courts, be entrusted to the Federal Ministry of Com- 
merce and Reconstruction. The execution of Section IT shal, as regards the 
penal law of the courts, be entrusted to the Federal Ministry of Justice, as regards 
the administrative penal law, to the Federal Ministries competent for the object 
of the cartel agreement, as regards § 24, subpara. 2, clause a and § 25, subpara. 3, 
to the Federal Ministry of the Interior, as regards § 24, subpara. 2, clause b and 
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§ 25, subpara, 3, to the Federal Ministry of Commerce and Reconstruction. 
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APPENDIX B 
FEDERAL REPUBLIC OF GERMANY 


DRAFT LAW AGAINST RESTRAINTS OF COMPETITION 
CONTENTS 
Part I.—RESTRAINTS OF COMPEIITION, ARTS. 1-30 


Section 1: Carte] agreements and cartel resolutions, Arts. 1-9 

Section 2: Other agreements, Arts. 10-16 

Section 3: Enterprises which dominate the market (monopoly enterprises), Arts. 17-22 

Section 4: Activities which restrain competition and are of a discriminatory nature, Arts. 23-26 


f 


Section 5: Genera] provisions, Arts, 27-30 


Part IL—VIOLATIONS PUNISHABLE BY ADMINISTRATIVE FINES, ARTS. 31-35 


Part IIIl.—AUTHORITIES, ARTS. 36-41 


Section 1: Cartel Authorities, Arts. 36-39 
Section 2: Federal Cartel Office, Arts. 40, 41 


Part IV.—PROCEEDINGS, ARTS. 42-72 


Section 1: Administrative proceedings, Arts. 42-61 
I, Proceedings before the Carte] Authorities, Arts, 42-48 
Il. Appeal, Arts. 49-58 
Ill, Appeal on points of law, Arts. 59, 60 
IV. General provisions, Art, 61 
Section 2: Proceedings in cases when administrative fines may be imposed, Art. 62 
Section 3: Civil actions, Arts. 63-66. 
Section 4: Genera] Provisions, Arts. 67-72 


PART V.—APPLICABILITY OF THE LAW, ARTS, 73-77 
Part VI.—TRANSITIONAL AND CONCLUDING PROVISIONS, ARTS, 78-80 
Part I, RESTRAINTS OF COMPETITION 
SECTION 1 
Cartel Agreements and Cartel Resolutions 


Art. 1 


Agreements made by enterprises for a common purpose and resolutions of 
associations of enterprises are null and void insofar as they are suited to influence, 
by restraints of competition, production or market conditions with respect to the 
trade in goods or commercial services. This does not apply if a permission has been 
granted (Arts. 2—5). 


Art. 2 


With regard to enterprises engaged in production, the Cartel Authority may, 
upon application, approve agreements or resolutions of the nature specified in 
Art. 1, if the applicant proves that, owing to a temporary decline of sales which 
is not due to a fundamental change in the demand, the arrangement is necessary 
to prevent the total closing down of plants of the participating enterprises or of 
considerable parts of such plants. 


Art. 3 


The Cartel Authority may, upon application, approve agreements or resolutions 
(f the nature referred to in Art. 1, if the applicant proves that the arrangement 
serves to rationalize economic processes and is especially suited to raise consider- 
ably the efficiency or to foster considerably the economical operation of the par- 
ticipsting enterprises from a technical, managerial or organisational point of view 
and to improve thereby the satisfaction of the demand. An approval pursuant 
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to the first sentence shall not be granted in so far as the agreement or resolution 
contains restrictions which are not necessary for the carrying out of the rationali- 
zation, especially if the rationalization can be effectuated independently by the 
participating enterprises. 

Art. 4 


(1) No permission within the meaning of Art. 3 shall be granted for agreements 
or for joint purchasing or marketing organizations (syndicates) by which prices 
are being established in a uniform manner, or, which result in uniform pricing 
methods, or, which limit the sales or production of the participating enterprises. 

(2) Para, 1 does not apply to joint organizations which are being established for 
the utilization of such by-products whose utilization by any other methods would 
be impracticable from an economical or technological point of view. 


Art. 5 


(1) The Cartel Authority may, upon application, approve an agreement or 
resolution of the nature described in Art. 1, if the applicant proves that the pro- 
posed arrangement 

1. is suited to protect or promote foreign trade, especially by equalizing 
on world markets the competitive position of participating enterprises in 
relation to that of competitors who are not subject to this law or corres- 
ponding legislation of another country, and 

2. does not violate the principles of trade in goods or commercial services 
which the Federal Republic of Germany has accepted in international 
treaties. 

(2) No permission pursuant to Para, 1 shall be granted for an arrangement which 
comprises the trade in goods or commercial services within the territory of the 
Federal Republic of Germany. 

Art. 6 


The provisions of Art. 17 apply mutatis mutandis to cartels within the meaning 
of Arts. 2-5 as well as to the participating enterprises. 


Art. 7 


(1) A permission pursuant to Art. 2 cannot be granted for more than two years . 


and a permission pursuant to Arts. 3~5 shall, as a rule, not be granted for more 
than 3 vears. 

(2) Upon application, the permission may be extended for the same period 
of time; a permission pursuant to Art. 2, however, may only be renewed once 
and in exceptional cases only. The extension shall only be granted with regard 
to those participating enterprises which inform the Cartel Authority in writing 
that they agree to it; such statement can only be made by the participating enter- 
prise itself and not earlier than 3 months prior to the expiration of the permission. 

(3) The permission may be granted subject to limitations, conditions and 
requirements. 

(4) The permission may be revoked ex officio or be amended by limitations, 
conditions and requirements, 

1. if it had been obtained by the applicant or any other person by unlawful 
means such as fraud or threats, or, 

2. the circumstances which had been decisive for the granting of the 
permission have changed considerably, or, 

3. if the cartel or the participating enterprises violate one of the conditions 
under which the permission was granted, or, 

4. if under the contracts on goods or commercial services affected by the 
arrangement, the cartel should ask or offer prices or apply conditions which 
constitute an abuse of its market position which it obtained as result of that 
permission, or, 

5. if the cartel contravenes the prohibition of Art. 23. 


Art. 8 


(1) With the approval of the Cartel Authority, any participant may, without 
giving notice, terminate in writing agreements and resolutions of the nature speci- 
fied in Arts. 2-5. The permission shall be granted upon application, for important 
reasons, especially if the terminating party’s freedom of economic action is being 
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unreasonably restricted or if its fundamental right to equal treatment with other 
parties is impaired. 

(2) Any agreement which excludes the right of termination or restricts it con- 
trary to the provisions of this law is null and void. 


Art. 9 


(1) Under contracts or resolutions referred to in Arts. 2—5, cartels may only 
convert collateral securities into money if the Cartel Authority approves an appli- 
cation to this effect. Such permission shall be denied if the measures would 
unfairly restrict the freedom of economic action of the affected party, or, if they 
would impair its fundamental right to equal treatment with other participants. 

(2) The permission may be granted subject to limitations, for a limited period 
of time, or subject to certain conditions and requirements. 


SECTION 2 
Other Agreements 
Art. 10 


Agreements between enterprises with respect to goods or commercial services 
shall be void in so far as thev restrict any party to them in its freedom to estab- 
lish prices or terms in contracts which it concludes with third parties, either about 
the delivered goods or about other goods or about commercial services. 


Art. 11 


(1) Art. 10 shall not apply in so far as 
1. an enterprise obliges (by contract or by economic means) the pur- 
chasers of its branded articles which are competing with similar goods of 
other producers or dealers, or, 
2. if a publishing firm obliges (by contract or by economic means) the 
purchasers of its publications, 
to agree upon certain prices in the resale or to impose identical restrictions upon 
their own purchasers down to the resale to the ultimate consumer. 
(2) Branded articles are products 
1. which themselves, or, 
2. whose wrapping or adornments intended for delivery to the consumer, or, 
3. whose containers out of which they are being sold, 
display some distinctive mark indicating the origin (symbol standing for the 
firm, a word or a picture), in order to guarantee to the consumer an even supply 
of goods of identical quality. 
Art. 12 


The Cartel Authority may invalidate ex officio, with immediate effect or with 
effect from some future date to be determined by it, any permissible price- 
obligations (Art. 11) entered into by original or by subsequent buyers, if in the 
marketing of the restricted articles trade margins are being agreed upon which 
are not justified by the market situation and esvecially not in comparison with 
trade margins on similar but not restricted goods. 


Art. 13 


The Cartel Authority may invalidate upon application of an affected enterprise 
or ex officio, with immediate effect or with effect from some future date to be 
determined by it, agreements between enterprises with respect to goods or 
commercial services in so far as such agreements restrain one of the parties to them 

1. in its freedom to use the delivered goods, other goods or commercial 
services, or, 
2. in the purchase or sale of other goods or other commercial services from 
or to third persons, or, 
3. in the sale of the delivered goods to third persons, 
and are thereby unreasonably restricting the freedom of economic action of that 
party to the agreement or of any other enterprise. 










































194 FOREIGN LEGISLATION CONCERNING MONOPOLY 


Art. 14 


If the Cartel Authority invalidates a price fixing agreement or a restraint of th 
nature described in Art. 13, this does not affect the validity of the other stipula- 
tions of the contract. Should there be any agreements which provide that in 
such a case the obligee under a price fixing agreement or under a restrictive clause 
may withdraw from or cancel the contract, or, which provide for the termination 
of the contractual relationship or for its alteration to the disadvantage of the 
convenantor, especially by increasing the consideration, any claims from such 
agreements can only be asserted if the Cartel Authority approves an application 
to this effect. Such application should be granted, if the exercise of these rights 
does not unreasonably restrict the freedom of economic action of the con- 
venantor. The permission may be granted subject to limitations, for a limited 
period of time, or subject to certain conditions or requirements. 


Art. 15 


(1) Agreements concerning the acquisition or use of patents or registered 
designs (Gebrauchsmuster) shall be null and void if they impose upon the acquirer 
or licensee any restrictions in his business conduct which go beyond the legal 
substance of the protected privilege (Schutzrecht); restrictions pertaining to the 
type, scope, quantity, territory or period of exercise of the protected privilege shall 
not be deemed to exceed its legal substance. 

(2) Para. (1) shall not apply to 

1. restrictions imposed upon the acquirer or licensee in so far and as long 
as they are justified by any interest of the seller or licensor in the technically 
unobjectionable exploitation of the matter protected by the privilege; 

2. obligations of the acquirer or licensee with respect to the price to be 
charged for the protected article, 

3. obligations of the acquirer or licensee to exchange experiences or to 
grant licenses for analogous inventions or improvements, unless such obliga- 
tions are of an exclusive nature, 

4. obligations of the acquirer or licensee not to challenge the protected 
privilege, 

provided that these restraints do not stay in force beyond the expiration of the 
protected privilege which had been acquired or under which a license had been 
taken out. 

(3) Arts. 1-9 do apply. 

Art. 16 





Art. 15 shall apply mutatis mutandis to agreements concerning the transfer or 
exploitation of legally unprotected inventions, manufacturiig processes, drawings 
and other performances which promote technology, if they constitute manufactur- 
ing secrets. Restraints of the nature specified in Art. 15, Para. 2 may be imposed 
for a period of 12 years only. 


SECTION 3 






















Enterprises which dominate the market 
Art. 17 


(1) To the extent as an enterprise is not faced by any relevant competition in 
certain types of goods or commercial services, especially if an enterprise is in a 
position, by reason of the share of the market held by it, to determine the pro- 
duction of a particular commodity or the prices and terms for a particular com- 
modity or commercial service, without having to take competitors into serious 
consideration and to influence thereby the market tangibly, (enterprise which 
dominates the market) the Cartel Authority may prohibit such enterprise: 

1. from demanding or offering, in eonnection with agreements on such 
goods or commercial services, prices established under abuse of its dominating 
position; 

2. from applying, in connection with agreements on such goods or com- 
mercial services, terms and conditions established under abuse of its domi- 
nating position; 

3. from making the conclusion of agreements on such goods or commercial 
services dependent upon the purchase by the other participating party of 
goods or services which technically or according to customs do not belong 
together. 
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(2) To the extent to which the presuppositions of Para. 1 exist in the case of a 
trust within the meaning of Art. 15 of the corporation law, the Cartel Authority 
may use its powers which ensue from Art. 1 with regard to each enterprise which 
belongs to the trust. 

Art. 18 


(1) The permission of the Cartel Authority is required for the merger of two 
or more enterprises if as a consequence of it the combined enterprises would, 
with regard to certain types of goods or commercial services, acquire the position 
of an enterprise which dominates the market within the meaning of Art. 17 (1) 
and this situation would not be of a local nature only. 

(2) The Cartel Authority may approve a merger of the nature specified in 
Para. 1, only if it determines that the combined enterprises do not thereby acquire 
with regard to certain goods or commercial services within the territory of the 
Federal Republic the position of an enterprise which dominates the market 
within the meaning of Art. 17. 

(3) Paras. 1 and 2 shall apply mutatis mutandis if an enterprise which par- 
ticipates in a merger, with respect to certain types of goods or commercial services, 
already holds a market dominating position within the meaning of Art. 17, 
Para. 1 and that position is strengthened by such merger. 

(4) If one of the merging enterprises belongs to a trust within the meaning of 
Art. 15 of the corporation law, all enterprises which belong to the trust have to 
be treated as if they were a single enterprise as far as the application of Paras. 
1-3 is concerned. 

(5) The permission may be granted subject to limitations, conditions and 
requirements. Art. 7, Para. 4, No. 1, shall be applied mutatis mutandis. 


Art. 19 


As a merger within the meaning of Art. 18 shall be considered: 

1. the acquisition of ownership of operational facilities of other enterprises 
or of a real right to usufruct them; 

2. the renting or leasing of operational facilities of other enterprises; 

3. contracts providing for the assignment of the operational facilities of 
other enterprises or of their management; 

4. acquisition of the capital of other enterprises and acquisition of the 
right to usufruct other enterprises; 

5. merger with other enterprises; 

6. contracts with other enterprises which provide for the pooling of profits; 

7. any legal transaction by which holders of managerial positions in one 
firm (members of the Vorstand, managers, members of the Aufsichtsrat, lead- 
ing employees) become holders of managerial positions in other firms; 

8. the acquisition of interests of any kind in other enterprises, in so far as 
such interests alone or in combination with already existing interests would 
give the acquiring enterprise a dominating influence on other enterprises or 
sufficient votes to block the alteration of the by-laws in other enterprises. 

Art. 20 
(1) If a merger within the meaning of Art. 18 was formed without permission 
of the Cartel Authority or if the permission was revoked or amended by limitations, 
the Cartel Authority may 

1. in cases described in Art. 19, Nos. 1-7, order the dissolution of the 
merger; 

2. in eases described in Art. 19, No. 8, order that membership rights which 
ensue from the acquired interests shall only be exercised with the permission 
of the Cartel Authority and that the interests must be sold. 

(2) On the basis of an order pursuant to Para 1 No. 1, every party to legal 
transactions described in Art. 19, Nos. 2, 3, 6, or 7 may terminate with immedi- 
ate effect the legal relations which ensued from these transactions. 


ArT. 21 


(1) Should an order within the meaning of Art. 20 not be complied with, the 
Cartel Authority may 
lL. after having Warned them in writing, compel the persons who are obliged 
to sell their interests to comply with their obligations, by imposing on them 
coercive fines ranging from 1,000-10,000 DM; these fines may be im- 
posed several times: 
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2. appoint a custodian who shall be authorized and under duty, on behalf 
of the persons who are obligated to dissolve the merger or to sell interests, 
to transact all business and to take all actions which are necessary for the 
fulfilment of the obligation; the extent to which the rights of the affected 
persons are being suspended for the duration of the custodianship shall be 
determined in this conneetion. Arts. 664, 666-670 of the Civil Code shall 
apply mutatis mutandis to the legal relations between the custodian and 
the obligated person; the custodian may demand a reasonable remunera- 
tion from the obligated party. 

(2) Should a requirement subject to which a permission pursuant to Art. 18 
was granted not be complied with, Par. 1, No. 1 shall be applied mutatis mutandis. 


Art. 22 


If a merger is dissolved in accordance with an order issued in accordance with 
Art. 20 (1), No. 1, each party to the merger may claim from the other parties 
to it compensation for the damage which it suffered as a consequence of its belief 
in the permissibility of the merger; the claim for damages shall, however, not 
exceed the value which the maintenance of the merger represents to the claimant. 
Only those parties are liable to pay damages which knew or failed to know by 
gross negligence that the merger required a permission of the Cartel Authority 
which had not been granted. No claim for damages exists if the injured party 
knew or failed to know by negligence that the merger required a permission by the 
Cartel Authority which had not been granted. 



























SECTION 4 
Activities Which Restrain Competition and Are of a Discriminatory Nature 
Art. 23 


(1) Cartels shall not impair the freedom of economic action of a nonparticipating 
enterprise by restraining it unfairly from engaging in business activities which 
are usually open to similar enterprises or by treating it differently—directly or 
indirectly—from similar enterprises. 
(2) Cartels or enterprises are prohibited from coercing an enterprise to become 
a member of a cartel. 
Art. 24 


(1) It shall be unlawful for the legal representatives, managers or other agents 
of a cartel to express or disseminate publicly, or to a considerable number of 
persons (groesseren Personenkreis) or to the participating enterprises recom- 
mendations. 

1. to demand or offer specific prices or to apply specific methods in the 
establishment of prices; 

2. to limit production or sales; 

3. to hamper unfairly other enterprises in business activities which are 
usually open to similar enterprises or to treat them differently, directly or 
indirectly, from similar enterprises. 

(2) It is permissible 

1. to recommend general business conditions in so far as they regulate the 
technical aspects of business activities; 

2. to make recommendations within the meaning of Par. 1 No. 1 and No. 
2 in so far as they are addressed to participating enterprises and in so far as 
the cartel, on the basis of a ra granted in accordance with Arts. 2-5 
or pursuant to Arts. 74 (2), 75 (2), 77 Nos. 3 and 4, is authorized to Jegulate 
prices, methods of price fixing, production or sales. 

(3) Para. 1 and Para, 2 No. 1 shall apply mutatis mutandis to legal representa- 
tives, managers and other agents of an economic and professional association. 


Art. 25 


(1) If a monopoly enterprise (Art. 17), on a market which it dominates, restricts 
another enterprise in its freedom of economic action by restraining it unfairly 
from engaging in business which is usually open to similar enterprises or by 
treating it differently—directly or indirectly—from similar enterprises, the 
Cartel Authority may, upon application of the affected enterprise or ex officio, 
rule that the restraints or the discriminatory treatment must be discontinued. 
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(2) Such decision may be issued subject to limitations, for a limited period 
of time or subject to certain conditions and requirements. 
(3) Art. 7, Para. 4, Nos. 1 and 2 shall be applied mutatis mutandis. 


Art. 26 


(1) Should economic or professional associations treat an enterprise differently 
from others which are engaged in similar economic activities and are of a similar 
type and character by refusing to accept it as a member, the Cartel Authority 
may—upon application of the affected enterprise or ex officio—decree that the 
enterprise must be accepted as a member if it applies for it, provided that the 
denial of membership impairs without important reason the fundamental right 
to equal treatment and prejudices unfairly the activities of the enterprise within 
the economic group to which it belongs according to its character and objectives. 

(2) Such decision may be issued subject to limitations, for a limited period of 
time or subject to certain conditions and requirements. 

(3) Art. 7 Para 4, 1 and 2 shall be applied mutatis mutandis. 


SECTION 5 
General Provisions 


Art. 27 


In order to be valid cartel agreements and cartel resolutions (Arts. 2-5), price 
fixing agreements (Art. 11) as well as agreements containing restraints of the 
nature described in Art. 13 must be in writing. This requirement is met if the 
parties sign papers which refer to a written resolution or to written by-laws. Art. 
126 Para. 2, of the German Civil Code shall not apply. 


Art. 28 


Any person who violates, willingly or by neglect, any provisions of this law or 
any ruling of the Cartel Authority or of the Appellate Court issued under this 
law, shall, if such provision or decision has the purpose to protect any other person, 
be liable for damages caused by such violation. In cases where a decision issued 
under Art. 26 has been violated the injured party may, moreover, demand fair cash 
compensation for what is not a pecuniary damage. 


Art, 29 


(1) Cartels, economic and professional associations which are not amendable 
to legal process shall appoint a representative who shall be authorized, in cases 
which fall under the provisions of this law, to accept decisions and papers destined 
for the enterprises which participate in the cartel or in the economic or professional 
organization. The Cartel Authority shall be informed about the name and ad- 
dress of the representative. 

(2) Should there be no legal representative within the meaning of Para 1, the 
Cartel Authority may appoint a person to act as representative until that defect 
has been remedied; such appointment may be made ex officio or upon application 
of a third party which has a legitimate interest in the appointment of a legal 
representative. 

Art. 30 


Members of a cartel which is not amendable to legal process are liable for the 
damages which a manager or other agent of the cartel inflicts upon a third party 
through acts committed in the performance of his functions if those acts give rise 
to an action for damages under this law. 


Part II, Viotations PUNISHABLE BY ADMINISTRATIVE FINES 


Art. 31 


An administrative fine (Geldbusse) of up to 1,000,000 DM may be imposed 
upon & person who 
1. wilfully disregards the invalidity of an agreement the nullity of which 
ensues from Arts. 1, 10, 15, paras. 1 and 2, or 16, or disregards the invalidity 
of a resolution the nullity of which ensues from Art. 1 of this law: 











198 FOREIGN LEGISLATION CONCERNING MONOPOLY 


2. wilfully and contrary to Art. 9, Para. 1 converts into money collateral 
securities without a permission; 

3. wilfully or by neglect contravenes an order which is based upon Arts. 
2-5, 7, 17, 25, 26, 47 or 50 (3) and which refers explicitly to the regulations 
of this law regarding administrative fines; 

4. wilfully furnishes faulty or incomplete information as to facts or uses 
it to obtain by fraud for himself or for another person a permission required 
pursuant to Arts. 2-5, 8, 9, 14 second sentence, 18, 20 (1) No. 2, 66 (1) 
second sentence of the Law; 

5. wilfully and without permission participates in a merger within the 
meaning of Art. 18; 

6. wilfully and contrary to the provisions of Art. 23 restrains the freedom 
of economic action of another enterprise; 

7. wilfully makes or disseminates recommendations contrary to Art. 24; 

8. wilfully inflicts injury upon another person in order to cause it to 
disregard the invalidity of a transaction the nullity of which ensues from 
Arts. 1, 10, 15, paras. (1) and (2), 16 or from an order issued in accordance 
with Arts. 12 or 13; 

9. wilfully inflicts economic injury upon another person for the reason 
that the latter exercises its right to which it is entitled in accordance with 
Arts. 8, 13, 20 (2), 25, 26 of this law. 


Art. 32 


An administrative fine up to 100,000 DM may be levied against any person who 
wilfully or negligently and contrary to Art. 38, refuses to furnish information or 
furnishes wrong or incomplete information or fails to furnish it within the preseribed 
time limit or refuses to permit inspections. 


Art. 33 


If any person within an enterprise or a cartel violates the provisions of Art. 31 
and 32, the owner or manager, and, if the enterprise is owned by a juristic person 
or association, they too are subject to an administrative fine, provided that the 
owner, manager or legal representative wilfully or negligently failed to perform 
their supervisory duties and that the violation occurred because of that failure. 
In case of a violation of Art. 31, the administrative fine is up to 300,000 DM, in 
case of a violation of Art. 32, it is up to 100,000 DM. 


Art. 34 


In the cases specified in Arts. 31 to 33 the provisions of the Economie Penal Code 
of 26 July 1949 (WIGBL((Eeonomie Council Gazette)) Page 193) Art. 28 and 
Arts 30-32 in the version of the Law of 29 March 1950 (BGB1 Page 78)/ 30 March 
1951 (BGB1 I, Page 223) shall apply. 


Art. 35 


(1) Where statutory agents or representatives of a juristic person or of an 
association have—in performing their functions—violated any provisions of this 
law, their principals shall in addition to them share liability as joint debtors for 
administrative fines, as well as for the costs of proceedings and execution, levied 
against these persons. 

(2) Such liability does not come into existence where the debtor died prior to 
the date when the ruling on the administrative fine became final with regard to 
him. Repressive detention of the offender may take place for a part or the total 
amount without collecting from the juristic person or association of persons which 
are liable for the administrative fines. 

(3) The principals shall have the opportunity to assert their rights; they may 
avail themselves independently of the rights possessed by the affected persons. 

(4) The ruling on the administrative fines shall state whether or not the prin- 
cipals are liable for the fines and the costs of the proceedings or execution. If the 
principals did not participate in the administrative fine proceedings a separate 
decision may be passed against them. Such decision is equivalent to a ruling on 
an administrative fine. 
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Part III. Avrnorities 
SECTION I 
Cartel Authorities 
Art. 36 


(1) The functions and powers assigned to the Cartel Authority pursuant to 
this law shall be exercised: 

1. By the Cartel Office (Art. 40); 

a) toward cartels within the meaning of Arts 2, 4 and 5; 

b) with regard to the annulment of price fixing agreements (Preis- 
bindungen) in accordance with Art. 12; 

c) toward mergers pursuant to Arts. 18-21; 

d) in cases where the effects of the influence on the market or of the 
activities which are in restraint of competition or of a discriminatory 
nature extend beyond the territory of one Land; 

In all other cases by the Supreme Land Authority. 

(2) To the extent as a decision pursuant to Arts 2-5, Arts 8, 9, 12, 13, 14 (second 
sentence), 17, 18, 20 (1), 21, 25, 26 or an order imposing an administrative fine 
pursuant to Arts. 31 to 33 and Art. 35 (4) affects insurance companies, building 
loan associations, or enterprises engaged in banking or saving banks transactions, 
or associations or such enterprises, the Cartel Authority shall decide in agreement 
with the competent supervisory authority. If no agreement can be reached the 
Cartel Authority shall submit the case to the Federal Minister for Economics 
whose instructions shall then replace the consent of the supervisory authorities. 
In cases where the Cartel Authority as well as the competent supervisory authority 
are Land authorities, the agency which is competent according to Land legislation 
shall decide if no agreement can be reached. 

(3) To the extent as a decision pursuant to Arts. 13, 14 (second sentence) 
17, 18, 20 (1), 21, 25, 26, or a ruling on an administrative fine pursuant to Arts. 
31-33, 35 (4) affects enterprises engaged in coastal or inland water navigation, or 
associations of such enterprises, the Cartel Authority shall decide in agreement 
with the competent authority of the Water and Navigation Administration. 


9 
“. 


Art. 37 


(1) Should the Federal Cartel Office institute administrative proceedings 
(Art. 42 ff.) or administrative fine proceedings (Art. 62) against an enterprise, a 
cartel, or an economic or professional association or should it carry out investi- 
gations it shall at the same time inform the Supreme Land Authority which has 
jurisdiction at that place. 

(2) Should the Supreme Land Authority institute administrative proceedings 
or administrative fine proceedings against an enterprise, a cartel or an economic 
association or should it carry out investigations it shall at the same time inform the 
Federal Cartel Office. 

(3) Cases which fall under the jurisdiction of the Federal Cartel Office pursuant 
to Art. 36 Para. 1 No. 1, shall be referred to that office by the Supreme Land 
Authority. Cases which fall under the jurisdiction of the Supreme Land Authority 
pursuant to Art. 36, Para. 1, No. 2, shall be referred to it by the Federal Carteb 
Office. 

Art. 38 


(1) The Federal Cartel Office and the Supreme Land Authorities may, to the 
extent to which it is necessary and justified in order to accomplish the purposes 
of this law, 

1. request enterprises, market-dominating enterprises within the meaning 
of Art. 17 and cartels to give information concerning the cost accounting 
methods, operating equipment, terms and conditions, prices, pricing methods, 
participations, license agreements, profits and earning power; 

2. demand information from economic and professional associations con- 
cerning their by-laws and resolutions as well as concerning the number and 
names of their members; 

3. in connection with cartels within the meaning of Arts. 2and 4 and with 
enterprises which dominate the market (Art. 17) examine any 


matters 
subject to compulsory information. 
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(2) Para. 1, No. 3 does not apply to the Deutsche Bundesbahn and Bundespost 
or their establishments. 

(3) If the measures specified in Para. 1 are directed against a juristic person 
its authorized representatives or managers are required to furnish information. 
If the measures specified in Para. 1 are directed against a cartel or an economic 
or professional association which is not amendable to legal process, the repre- 
sentative appointed pursuant to Art. 29, or, where a cartel has not been approved 
in accordance with Arts 2—5, the person who conducts business on behalf of the 
cartel, is required to furnish information. 

(4) Arts. 3,4, Paras. 1 and 3 and Art. 5 of the Ordinance on Compulsory Infor- 
mation of 13 July 1923 (RGBI. I pages 699, 723) shall apply mutatis mutandis. 


Art. 39 


Parties to administrative proceedings (Art. 42 ff.) may inspect the files of the 
Cartel Authority at an official place and may, at their own expense, have copies 
prepared; provided that the Cartel Authority does not object to it for cogent 
reasons, especially in order to safeguard manufacturing, operating or business 
secrets. Inspection of antecedent and supplementary files, of expert opinions 
and other information may take place only with the consent of the agencies to 
which the files belong or which had obtained the information. 


SECTION 2 
Federal Cartel Office 
Art. 40 


(1) A Federal Cartel Office shall be established at ...---...... as an inde- 
pendent Higher Federal Authority (Bundesoberbehoerde). It falls under the 
jurisdiction of the Federal Minister of Economics. 

(2) The members of the Federal Cartel Office must not be proprietors, managers 
or members of the Supervisory Board (Aufsichtsrat) of an enterprise, cartel or 
economic or professional association. 

(3) The assignment and performance of functions shall be determined hy stand- 
ing rules to be issued by the President; they require confirmation by the Federal 
Minister for Economics. 


(4) An own budget of the Federal Cartel Authority shall be prepared as an ~ 


element of the budget of the Federal Ministry of Economics. 


Art. 41 


The Federal Cartel Office shall publish an annual report concerning its activities 
and the situation and developments in its field of responsibilities. It shall also 
currently publicize its legal and administrative principles (Grundsaetze). 


Part IV. ProcrEepINGs 
SECTION 1 


Administrative Proceedings 


I. Proceedings before the Cartel Authorities 
Art. 42 


(1) The Cartel Authority may institute proceedings ex officio or upon demand 
of a third party. 
(2) Participants in the proceedings before the Cartel Authority are: 
1. those who are authorized to demand the institution of proceedings; 
2. the cartel, enterprise, professional or economic association against which 
the proceedings are directed; 
3. persons who were invited by the Cartel Authority to participate in the 
a on the grounds that their legal interests are affected by the 
ecision. 
(3) Associations which are not amendable to legal process may also participate. 


(1) 
first d 
decisic 
effect 

(2) 
appea 
assum 


(1) 

their ' 
(2) 

by th 


(1) 
deeme 

(2) 
406-4 
to oct 
not pe 
_ (3) 
invest 
attenc 
the hi 
ticipa: 

(4) 
The a 
sign, | 

(5) 
expert 


(1) 
as evi 

(2) 
82 (2) 


Per 


A 


(1) 
at the 
Land 
Gazet 
If the 
2-5, ¢ 
Auth 
also 
the ji 

(2) 
shall | 


as to 





FOREIGN LEGISLATION CONCERNING MONOPOLY 201 


Art. 43 


(1) If a party pleads want of jurisdiction of the Cartel Authority the latter may 
first decide that jurisdictional issue. Independently from the main point that 
decision may be appealed from when an appeal is filed; the appeal shall have the 
effect of suspending execution. 

(2) If a party failed to plead want of jurisdiction of the Cartel Authority, no 
appeal shall be based upon the assertion that the Cartel Authority has erroneously 
assumed jurisdiction. 


Art. 44 


(1) The Cartel Authority shall give the participants the opportunity to state 
their views, and upon application of one of them, invite them to an oral hearing. 

(2) In proper cases, representatives of those economic groups which are affected 
by the proceedings shall be given the opportunity to express their views. 


Art. 45 


(1) The Cartel Authority may conduct all investigations and collect all evidence 
deemed necessary. 

(2) Art. 372 (1), Arts. 376, 377, 380-387, 390, 395-397, 398 (1), 401, 402, 404, 
406-409, 411-414 of the Code of Civil Procedure shall apply, mutatis mutandis, 
to ocular evidence, to the interrogation of witnesses and experts. Detention is 
not permissible. The Oberlandesgericht shall decide on appeals from the decision. 

(3) Testimonies of witnesses shall be recorded and the record signed by the 
investigating member of the Cartel Authority, and, if a registrar (Urkundsbeamter) 
attends, he shall also sign the record. The record shall show date and place of 
the hearing as well as the names of those who took part in it and of the par- 
ticipants. 

(4) The record shall be submitted to the witnesses for approval or perusal. 
The approval shall be recorded and signed by the witness. In case he does not 
sign, the reasons shall be stated. 

(5) The provisions of Paras. 3 and 4 apply, mutatis mutandis, to the hearing of 
experts. 


Art. 46 


(1) The Cartel Authority may seize material which might be of importance 
as evidence for the investigation. 

(2) Affected persons may ask for a decision of the Oberlandesgericht; Arts. 81, 
82 (2) (3) of the Economic Penal Code shall apply mutatis mutandis. 


Art. 47 
Pending a final decision upon: 

1. a permission within the meaning of Arts. 2-5 or its extension under 
Art. 7, para. (2), its revocation or amendment pursuant to Art. 7, para. (4), 

2. a permission to give notice under Art. 8 or Art. 9, 

3. & permission pursuant to Art 18 (2) and (3), its revocation or change 
pursuant to Art. 18 (5), 

4. an order pursuant to Art. 20, Para. 1 or Art. 21, the Cartel Authority 
may issue injuctions (einstweilige Anordnungen) for the purpose of achieving 
a temporary solution. 

Art. 48 


(1) Decisions of the Cartel Authority shall be published in the Bundesanzeiger 
at the expense of the interested parties, and, if the decision was made by a Supreme 
Land Authority, such announcement shall also be made in the official Land 
Gazette; this does not apply to injunctions by the Cartel Authority (Art. 47). 
If the decision of the Cartel Authority contains a permission pursuant to Arts. 
2-5, or the extension, revocation or amendment of such a permission, the Cartel 
Authority may decree that the contents of the agreement or of the resolution must 
also be published in the same manner, unless it appears that this is contrary to 
the justified interests of the participating parties. 

(2) The Cartel Authority shall state the reasons for its decisions; the decisions 
shall be served upon the parties with the reasons in their support and instructions 
as to the admissibility of legal remedies, 
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II. Appeal 
Art. 49 


(1) From decisions of the Cartel Authority an appeal may be filed; it may also 
be based on new facts and evidence. 

(2) An appeal may be lodged: 

1. by any participant in the proceedings before the Cartel Authority (Art. 
42 (2)); 

2. by any person whose rights are directly affected by the decision; this 
does not apply to injunctions issued by the Cartel Authority (Art. 47). 

(3) An appeal may also be filed in case of failure of the Cartel Authority to act 
in accordance with a motion, if the applicant asserts that he has the right to 
demand such action. It shall be considered as failure to act if the Cartel Au- 
thority, without good reason, has not decided upon the motion to take action. 
In. such a case failure to act shall be considered like a rejection of the motion. 

(4) The Oberlandesgericht of the seat of the Cartel Authority shall have 
exclusive jurisdiction over the appeal. Art. 36 of the Code of Civil Procedure 
shall apply mutatis mutandis. 

Art. 50 


(1) The appeal shall have the effect of suspending execution insofar as the 
contested decision, 

1. revokes or amends a permission pursuant to Art. 7 (4) or Art. 18 (5), 

2. grants permission to give notice pursuant to Art. 8, or 

3. constitutes a ruling pursuant to Arts. 12, 13, 14 (second sentence), 17, 
20 (1), 25 or 26. 

(2) Should a decision be appealed from by which a permission pursuant to 
Art. 9 was granted, or an order pursuant to Art. 47 was issued, the appellate 
court may order that the contested decision shall only become valid, wholly or 
partially, after completion of the proceedings on the appeal, or on security. Such 
order may be repealed or amended any time. 

(3) Art. 47 shall apply mutatis mutandis to the proceedings before the appellate 
court. 


Art. 51 


Should a decision by which a permission pursuant to Art. 9 was granted, be 
amended or rescinded after having been contested, the parties which have taken 
measures on the strength of the contested ruling shall be liable for damages 
suffered by their opponent as a result of such measures. No suit claiming damages 
shall be maintained unless brought within six months from the service of the final 
decision. 

Art. 52 


1) The appeal shall be made in writing and lodged within a month with the 
Cartel Authority whose decision is being contested. That time starts to run 
from the date of the service of the contested decision, for those who have the 
right to lodge an appeal pursuant to Art. 49 (2) No. 2, from the date at which 
the contested decision was published in the Bundesanzeiger. It suffices if the 
complaint arrives in time at the appellate court. 

2) The complaint must be substantiated within one month, That period 
for substantiation starts to run with the lodging of the complaint and may be 
extended, upon application, by the presiding judge of the appellate court. 

3) The substantiation must contain: 

|. a statement as to the extent of the appeal from the decision and what 

parts should be amended or reversed; 

2. the facts and evidence on which the appeal is based. 

1) The complaint and its substantiation must be signed by a lawyer who is 
admitted to practice in a German court. 


Art. 53 


The following persons shall be parties to the appellate court proceedings: 
1. the appellant; 
2. the Cartel Authority whose decision is being contested; 
3. any other person who had been summoned before the appellate court 
because its legal interests are affected by the decision 
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Art. 54 


(1) Before the appellate court the parties must be represented by an attorney 
admitted to practice as a lawyer in such a court. The Cartel Authority may be 
represented by one of its members. 

(2) Upon application of a participant a Certified Public Accountant, holding 
a written power of attorney, or any other expert must be permitted to plead 
To that extent, Art. 157, Para. 1 and 2, of the Code of Civil Procedure shall not 
be applied. 

Art. 55 


(1) The appellate court shall make its decision after a hearing; with the 
consent of the parties the decision may be made without a hearing. 

(2) If the parties had been summoned in time, but failed to appear or to be 
properly represented at the hearing, the case may nevertheless be dealt with 
and a decision pronounced. 

Art. 56 


(1) The appellate court shall inquire into the facts ex officio, calling upon the 
parties to assist in such inquiry. It shall not be bound by the pleadings and 
averments of the parties. ° 

(2) The appellate court may order the parties to submit within a certain time 
a statement containing further facts and evidence which the court considers to 
be relevant, and to produce documentary or other evidence or witnesses. In 
case of laches a decision may be made as matters stand regardless of the evidence 
not produced. 

Art. 57 


(1) The appellate court shall decide by way of an order (Beschluss). It may 
refer the matter back to the Cartel Authority for re-examination and a new 
decision. It may also issue an order (Verfuegung) instead of the Cartel Authority; 
in such a case Art. 48 (1) shall be applied mutatis mutandis. 

(2) The order shall state the reasons on which it is based and in case legal 
remedies are admissible, it shall be served upon the parties with a statement to 
this effect. 

Art. 58 


Unless there are provisions to the contrary, the following rules shall apply, 
mutatis mutandis, to proceedings before the appellate court: 

1. Art. 39 with respect to the inspection of the records; as far as the in- 
spection of antecedent and supplementary files, of expert opinions and other 
information had been refused or is not permissible, such documents shall only 
constitute the basis of a decision to the extent to which their contents formed 
part of the pleadings or were dealt with at the hearing 

2. the provisions of Arts. 169-198 of the Judicature Act (Gerichtsverfas- 
sungsgesetz) with respect to the publicity of the proceedings, the police 
power in court, the language or languages to be used in court, the consuitation 
and voting of the judges: 

3. the provisions of the Code of Civil Procedure with respect to the ex- 
clusion and rejection of a judge, regarding counsels and representatives at 
hearings, the official service of documents, summons, dates of hearings, and 
limitations of time, the hearing of the evidence of witnesses and experts 
other means of taking evidence and the resinstatement of parties in their 
previous position upon failure to observe time limits. 


III. Appeal on Points of Law 


Art. 59 


(1) From decisions of the Oberlandesgericht a petition for review on points of 
law may be filed if the Oberlandesgericht, in its decision, has granted permission 
for such appeal. Appeals on points of law shall be decided by the Bundesge- 
richtshof (Supreme Federal Court). 

(2) An Oberlandesgericht may grant permission for an appeal on points of law 
only if the ease is of fundamental importance. It is, however, bound to grant 
such permission in every case in which its decision differs from one of the Bund- 
esgerichtshof or of another Oberlandesgericht. 
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Art. 60 


(1) An appeal on points of law may be filed by the Cartel Authority and any 
party to the appellate proceedings whose rights had been impaired by the 
decision. 

(2) An appeal on points of law may be based only on the contention that the 
decision constitutes a violation of the Law; Arts. 550 and 551 No. 1-3, 5-7 of the 
Code of Civil Procedure shall apply mutatis mutandis. An appeal on points of 
law shall not be based on the contention that the Cartel Authority has errone- 
ously assumed jurisdiction in violation of Art. 36. 

(3) Arts. 50, 51, 52, Paras. 1, 2, 3, No. 1, Para. 4, Arts. 53-58 shall apply, 
mutatis mutandis, to appeals on points of law. 


IV. General Provisions 


Art. 61 


(1) Further provisions regarding the procedure before the Cartel Authority 
and the admission of attorneys and their fees shall be enacted through statutory 
regulations by the Federal Minister of Economics; these regulations require the 
approval of the Bundesrat. 

(2) Further provisions regarding the procedure before the appellate courts 
shall be enacted through statutory regulations by the Federal Minister of Justice; 
these regulations require the approval of the Bundesrat. 

(3) Costs are charged for proceedings before the Cartel Authority and the ap- 

‘late court; they shall cover at least the expenses created by the proceedings. 
it may, moreover, be ordered that expenditures of one party must be refunded 
to it in whole or in part by another party or by the Treasury. Further details 
shall be provided for in the statutory regulations to be issued pursuant to paras. 
(1) and (2). 

SECTION 2 


Administrative fine proceedings 
Art. 62 


Art. 57 and Arts. 66-98 of the Economic Penal Code, modified as follows, shall 
apply to administrative fine proceedings: 


1. The Cartel Authority which has jurisdiction in accordance with Art.. 


36 shall be the administrative authority within the meaning of the Eco- 
nomic Penal Code; 

2. The Oberlandesgericht shall decide on applications for a court ruling 
on administrative fines (Art. 81 of the Economic Penal Code) and on 
applications for a judicial examination of jurisdictional disputes (Art. 85 of 
the Economic Penal Code). 

3. Appeals on points of law (Arts. 83, 87 of the Economic Penal Code) 
shall be decided by the Bundesgerichtshof. 


SECTION 3 
Civil Actions 
Art. 63 


(1) The Landgerichte (District Courts) shall have exclusive jurisdiction in 
civil actions arising from this Law or from cartel agreements and cartel resolu- 
tions regardless of the money involved in the case. This does not form a basis 
for the admissibility of additional legal remedies pursuant to Art. 511 a (4) and 
Art. 547 (1) No. 2 of the Code of Civil Procedure. 

(2) The actions are of a commercial nature within the meaning of Arts. 93-114 
of the Judicature Act. 

Art. 64 


(1) The highest authority of the Land responsible for the administration of 
justice may designate a particular Landgericht to have jurisdiction in several 
Landgericht districts of the Land over civil actions which, according to Art. 63 are 
subject to the exclusive jurisdiction of the Landgerichte. 

(2) The jurisdiction of one Landgericht over specifie districts or over the 
entire territory of several Laender may be established by treaties between the 
Laender. 
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(3) The parties may be represented before the courts designated according to 
paras. (1) and (2) also by lawyers (Rechtsanwaelte) who are admitted to practice 
in a court which, but for the provisions of paras. (1) and (2), would have juris- 
diction over the action. 

(4) No refund shall be made of any extra expenditures incurred by a party 
through being represented, pursuant to para. (3), by a lawyer not admitted to 
practice in the court hearing the action. 


Art. 65 


(1) The Court shall inform the Federal Cartel Office of all proceedings in civil 
actions based on this law or on cartel agreements or cartel resolutions and shall, 
upon request, forward to it copies of all written pleadings, records, orders and 
decisions. 

(2) Should the President of the Federal Cartel Office consider it in the public 
interest, he may appoint a member of the Federal Cartel Office (or if the action 
affects one of the enterprises specified in Art. 36 (2), a member of the appropriate 
supervisory authority) to act as his representative, who shall be authorized to 
submit written statements to the court, to draw its attention to facts and evidence, 
to attend the hearings, to present arguments at such hearings and to examine 
parties, witnesses and experts. The parties to the proreedings shall be advised 
of all written statements presented by such representative. 

(3) Should the importance of the civil action not extend beyond the territory 
of a Land, the Supreme Land Authority shall, within the purview of Para, 1, 
second sentence, take the place of the Federal Cartel Office. 


Art. 66 


(1) Any arbitration agreements on future legal disputes which may arise from 
agreements or resolutions of the nature described in Art. 1—4, or from claims 
within the meaning of Art. 28 are null and void. Arbitration agreements on 
future legal disputes arising from agreements or resolutions described in Art. 5 
are null and void, unless approved by the Cartel Authority upon application. 

(2) Art. 1027 Paras. 2 and 3 of the Code of Civil Procedure shall not apply to 
cases where arbitration agreements have been concluded with regard to already 
pending legal disputes within the meaning of Para. 1. 


SECTION 4 
General Provisions 
Art. 67 


At the Oberlandesgericht a Cartel Senate shall be constituted to adjudicate 
upon law disputes referred to it pursuant to Art. 43 (1) second sentence, Art. 45 (2) 
second sentence, Art. 46 (2), Art. 49 (4), Art. 62 No. 2 as well as upon appeals 
from final judgments and from other decisions of the Landgerichte having juris- 
diction pursuant to Arts. 63 and 64. 


Art. 68 


(1) The highest authority of a Land responsible for the administration of 
justice (Landesjustizverwaltung) may designate a particular Oberlandesgericht 
or the Oberstes Landesgericht (Supreme Landesgericht) to have jurisdiction in 
several Oberlandesgericht districts of the Land over civil actions which, according 
to Art. 43 (1) second sentence, Art. 45 (2) second sentence, Art. 46 (2), Art. 49 (4), 
Art. 62 No. 2 are subject to the exclusive jurisdiction of the Oberlandesgerichte. 

(2) The jurisdicticn of one Oberlandesgericht or Oberstes Landesgericht over 
specific districts or over the entire territory of several Laender may be established 
by treaties between the Laender. 

(3) The parties may be represented by any lawyer admitted to practice in a 
German court before the courts designated according to paras. (1) and (2). See. 
138 of the Code of Criminal Procedure shall not be affected by this provision. 

(4) No refund shall be made of any extra expenditure incurred by a party 
through being represented, pursuant to para. (3) first sent., by a lawyer not 
admitted to practice in the court hearing the action. 
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Art. 69 


Art. 68 (1) (2) shall apply, mutatis mutandis, to adjudications on appeals from 
final judgments and from other decisions of the Landgerichte having jurisdiction 
pursuant to Arts. 63 and 64. Art. 64 (3) and (4) shall be applied mutatis mutandis 





Art. 70 


(1) At the Bundesgerichtshof a Cartel Senate shall be constituted to adjudicate: 
1. on appeals on points of law from decisions of the Oberlandesgerichte in 
administrative proceedings (Arts. 59 and 60); 
2. on appeals on points of law from decisions of the Obe:landesgerichte in 
administrative fine proceedings (Art. 62, No. 3); 
3. in civil actions resulting from this law or from agreements and resolu- 
tions described in Arts. 1—5: 
a. On appeals (Revision) from final judgments of the Oberlandes- 
gerichte, 
b. on appeals (Revision) from final judgments of the Landerichte 
in cases provided for under Art. 556a of the Code of Civil Procedure, 
c. on appeals from decisions of the Oberlandesgerichte in cases pro- 
vided for under Art. 519b (2) of the Code of Civil Procedure. 

(2) If the Cartel Senate intends to deviate on points of law from a decision of a 
“Zivilsenat”’ or of the ‘‘Grossen Senats fuer Zivilsachen”’ or of “Strafsenat’’, or of 
the “Grosse Senat fuer Strafsachen’’, the case is decided by the ‘‘Grosse Senat fuer 
Zivilsachen”’ or by the ‘Grosse Senat fuer Strafsachen’’ respectively. 





Art. 71 


(1) The jurisdiction of the courts designated under this Law to make decisions 
shall be an exclusive one. 

(2) Where the decision of a legal dispute depends, in whole or in part, on a 
ruling to be made under this Lew, the court shall stay the proceedings until a 
decision has been reached by the competent authorities and courts. Any person 
who is a party to such dispute may apply to the competent agencies for a decision 
considered necessary by the court. 


Art. ‘72 


If Federal agencies impose administrative or coercive fines or order the collec- 
tion of costs or fees under this Law, the amount owed shall be collected by the 
competent Finanzamt in accordance with the provisions of the Reichsabga- 
beordnung. 


VV. APPLICABILITY OF THE LAW 


Art. 73 


PART 





1) This Law shall apply also to enterprises operated by public authorities, as 
public property, as semi-publie or as nonprofit enterprises. 

2) The Law shall apply to enterprises whose seat or management is abroad 
to the extent as the effects of their activities extend into the Federal Territory, 
in particular, insofar as they maintain, within the Federal Territory, statutory 
representatives, attorneys or agents for the purpose of participating in the markets 
within the Federal Republic. 

Art. 74 

(1) This Law shall not apply 

1. to the Deutsche Bundespost, the Deutsche Bundesbahn and other 

publie railways or trollies as well as to other enterprises engaged in public 
passenger-traffc or goods-traffie on roads, insofar as their services and rates 
are regulated by law, statutory orders or tariffs, 

2. to agreements of enterprises engaged in sea and inland water naviga- 
tion as well as to resolutions and recommendations of associations of such 
enterprises, insofar as they pertain to transportation outside the federal 
territory or across its borders or directly serve the implementation of such 
agreements, resolutions and recommendations; 

3. to agreements, resolutions and recommendations of the associations 
and freight committees which were formed under the ‘‘Law for the Relief 
of Distress of Inland Water Navigation” (Gesetz zur Behebung der Notlage 
der Binnenschiffahrt), dated 16 June 1933 (Reichsgesetzblatt I], page 317) 
and the Implementing Regulations thereto, insofar as these agreements, 
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resolutions and recommendations are within the scope of the by-laws or 
were confirmed by the competent supervisory authority. 

(2) Arts. 1-14 shall not apply to agreements of enterprises engaged in the 
coastal and inland water navigation nor to resolutions of associations of such 
enterprises, insofar as these agreements and resolutions are limited to the regula- 
tion of the conditions for transportation and of the time-tables of passenger 


vessels as well as of the allocation of freight and haul, in the interest of orderly 
traffic. 


Art. 75 


(1) Arts. 10-14 shall not apply to agreements between producers or associa- 
tions of producers on the one side and enterprises or associations of enterprises on 
the other side, insofar as these agreements are limited to the regulation of the 
delivery or purchase of agricultural and forestry products including the costs 
resulting from the movement of such goods, and have the purpose to maintain 
production and to secure distribution for the duration of one or several business 
years. 

2) Arts. 1-9 shall not apply 

1. to agreements of producers and resolutions of associations of producers 
insofar as they pertain to the production or sale of agricultural or forestry 
products without the fixing of prices; 

2. to agreements of producers and resolutions of associations of producers 

as well as to agreements of enterprises and resolutions of associations of 
enterprises insofar as they serve the implementation of agreements of the 

nature described under para. 1. 

(3) Resolutions of the nature described in para 2 require a two-third majority 
of the participating producers or enterprises. 

(4) Agricultural products within the meaning of paras 1 and 2 are products of 
agriculture, of vegetable-cultivation, fruit-culture, gardening, of viticulture and 
beekeeping as well as products obtained through hunting and fishing. 

(5) This Law shall not apply insofar as the Grain Law of 4 November 1950 
(Bundesgesetzblatt I, page 721) in the version of 5 August 1951 (Bundesgesetzbl. 
I, page 487), the Sugar Law of 5 January 1951 (Bundesgesetzbl. I, page 47), in 
the version of 3 October 1951 (Bundesgesetzbl. I, page 847), the Milk and Fat 
Law of 28 February 1951 (Bundesgesetzbl. I, page 135) as well as the Regulations 
enacted under these laws permit restraints of competition which are prohibited 
pursuant to Part I of this Law. 

Art. 76 
This Law shall not apply 
1. to the Bank deutzcher Laender, the Landeszentralbanken and the 
Kreditanstalt fuer Wiederaufbau; 
2. to fiscal monopolies insofar as their services and rates are regulated by 
laws or statutory regulations; 

3. insofar as the Treaty constituting the European Coal and Steel Com- 

munity, dated 18 April 1951, contains special provisions 


Art. 77 


Prior to the legislative regulation of competitive conditions in the field of public 
itilities supplying power and water, the Federal Minister for Economics may, 
with the approval of the Bundesrat, issue statutory orders to the effect that Arts. 
|. 12 shall not apply to the following agreements: 

1. Agreements of one public utility with another public utility or with 
regional political bodies under which one party obligates itself to refrain from 
supplying water or certain types of power to a territory where these services 
are already available; 

2. Agreements between public utilities and regional political bodies con- 
cerning the exclusive use of public facilities for the existing or planned direct 
supplying of ultimate consumers with water or certain types of power within 
the territory of the regional political body; 

3. Agreements by which public utilities bind resellers of power or water not 
to supply their customers at prices and conditions which are less favorable 
than those which the public utility grants comparable customers 

4. Agreements between energy supplying enterprises made for the common 
purpose of delivering their energy exclusively to one energy supplying enter- 
prise in order to supply energy to the public. 
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Part VI. TRANSITIONAL AND CoNCLUDING PROVISIONS 
Art. 78 


(1) Any agreements of the nature specified in Arts. 10, 15 and 16 which had 
been validly concluded prior to the effective date of this Law shall become void 
when this Law shall become effective, insofar as they are inconsistent with Arts. 
10, 15 and 16. 

(2) Any agreements and resolutions of the nature specified in Art. 1 which had 
been validly concluded or adopted prior to the effective date of this Law shall be- 
come null and void upon the expiration of six months from the effective date of 
this Law, unless the Cartel Authority has granted a permission pursuant to Arts. 
2-5. 

(3) If a market-dominating enterprise, by abusing its position of power, made 
the conclusion of an agreement on goods o1 commercial services dependent upon 
the purchase by the other contracting party of goods or services which technically 
or according to customs do not belong together, such other party may, with the 
permission of the Cartel Authority, terminate the agreement in writing if it un- 
reasonably restricts the party’s freedom of economic action; a respite not exceeding 
three months, to be determined by that authority, shall be observed. The appli- 
cation for such permission shall be in writing and shall be filed with the Cartel 
Authority within three months from the effective date of this Law. 

(4) An arbitration contract on future le¢al disputes arising from agreements or 
resolutions described in Art. 1 which had been validly coneluded prior to the 
effective date of this Law shall become null and void, unless the parties thereto 
had already, prior to that date, initiated the arbitration proceedings on the main 
points. 

Art. 79 


The following legislation is herewith repealed: 

1. The Ordinance against the Abuse of Economic Power of November 2, 
1923 (RGBI. I, page 1067, 1090) in the version of the Ordinance of the Reich 
President Concerning Measures in the Judiciary Field and in the Field of 
Administration of Justice, of June 14, 1932, Part 1, Chapter VI (RGBI. T, 
page 285, 289) and of the Law Amending the Cartel Ordinance of July 15, 
1933 (RGBI. I, page 487) and of September 5, 1934 (RGBI. I, page 823). 

2. the Ordinance of the Reich President on the Alleviation of Financial, 
Economie and Social Emergencies of July 26, 1930, Title 5—Prevention of 
Uneconomical Price Agreements—(RGBI. I, p. 311, 328), 

3. the Implementing Ordinance on Cancellation and Prohibition of Price 
Agreements of August 30, 1930 (Reich and Prussian Gazette 1930 No. 205), 

4. the Ordi»ance on Price Agreements for Branded Articles of January 16, 
1931 (RGBI. I, page 12), 

5. the Fourth Order of the Reich President for the Protection of the Eeon- 
omy, of the Finance and of Domestic Peace, dated February 8, 1931, Part I, 
Chapter I, II, (RGBI. I, page 699), 

6. the Law on the Establishment of Compulsory Cartels of July 15, 1933 
(RGBI. I, page 488) and the Implementing Ordinance of 6 October 1933 
(RGBI. I, page 724), 

7. the Law on Arbitration Clauses in Cartel Agreements of December 18, 
1933 (RGBI. I, page 1081), 

8. the Ordinance on Bidding Cartels (Public Construction Contracts) of 
May 9, 1934 (RGBI. I, page 376), 

9. the Decree of 29 March 1935 implementing the Decree coneerning Price 
Arrangements and against the Increases of Prices of Supplies (RGBI. I, p. 
488), 

10. the Ordinance about Jointly Owned Plants in the Industrial Economy, 
of September 4, 1939 (RGBI. I, page 1621), 

11. the Ordinance concerning Price Agreements of November 23, 1940 
(RGBI. I, page 1573), 

12. the Regulations concerning the Market Supervision in the Industrial 
Economy and concerning Simplification of the Organization in the Field of 
Market Regulations of October 20, 1942 (RGBI. I, page 619), 

13. the Order of 27 December 1948—PR 130/48—of the Director of the 
Economic Administration concerning the Determination of Consumer’s 
Prices by Producers and Importers (Mitteilungsblatt der Verwaltung fuer 
Wirtschaft Vol. II, No. 20 of 31 December 1948, page 196). 


Art. 80 


This Law shall become effective in three months from the day of its 
promulgation. 
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APPENDIX C 
SWEDEN 
No. 448 


LAW CONCERNING SUPERVISION OF THE RESTRICTION OF COM- 
PETITION IN INDUSTRIAL LIFE 


Given at the Palace of Stockholm, June 29, 1946 


We Gusrar, by the grace of God, King of Sweden, of the Goths and of the 
Wends, make known that We, with the approval of the Riksdag,! have deemed 
fit to ordain as follows. 


INTRODUCTORY REGULATION 
Paragraph 1 


With a view to preventing the detrimental effect ot the restriction of competition 
in industrial life, supervision shall be exercised, in the manner prescribed below, 
by the registration of agreements tending to restrict competition and by means of 
special inquiries. 


Such supervision shall be exercised by an authority (supervisory authority) 
designated by the Crown. 


CONCERNING REGISTRATION OF AGREEMENTS TENDING TO RESTRICT COMPETITION 
Paragraph 2 


Any person who in the regular course of business sells a certain essential com- 
modity or as a producer on behalf of another regularly performs a certain service 
shall be under obligation, at the request of the supervisory authority, to report 
any cartel agreement or other similar agreement tending to restrict competition, 
adhered to by him, affecting prices, production, circulation, or transport in the 
realm. 

The regulations laid down in the first clause of this paragraph shall be applicable 
also in regard to any person or corporation who regularly 

carries on business relating to deposits and advances of money or dealings 
in domestic or foreign currency or in securities, 

transfers or grants property rights of incorporeal nature, 

grants the right of use in respect of a certain essential commodity, or 

carries on hotel or boarding-house business for which a permit from the 
authorities is required. 

The above regulations shall be understood to_be applicable also to asso- 
ciations of persons engaged in such business. 


Paragraph 3 


A request may relate also to an agreement which is to come into force at a 
certain future date or which is concluded or is applicable for a certain period 
of time. 


Paragraph 4 
To a report submitted in pursuance of Paragraph 2 there shall be attached a 
copy of the agreement as well as of any other documents necessary for ascertaining 


the substance of the agreement. Should the agreement be entirely or partly 
oral, a full account of its substance shall be attached to the report. 


Paragraph 5 


A register (cartel register) shall be kept of agreements tending to restrict 
competition which have been reported or which, in connection with a special 
inquiry have come to the knowledge of the supervisory authority. 
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CONCERNING SPECIAL INQUIRIES 


Paragraph 6 


















If, in regard to business of the nature referred to in Paragraph 2, the supervisory 
authority should have reason to apprehend detrimental effects from the restric- 
tion of competition or if there are other special reasons for so acting the authority 
is entitled to determine that the business shall be subjected to an inquiry as to 
the existence of restriction of competition and the effects thereof on prices, 
production, circulation, or transport in the realm. 


Paragraph 7 


For the purpose of the inquiry, the supervisory authority shall be entitled to 
enjoin upon a person carrying on business of the aforesaid nature to give the 
supervisory authority access to account-books, correspondence, and other docu- 
ments which may be of importance for the inquiry and to supply the authority 
with any other information that may be required. 

The above regulation does not involve the obligation to divulge a trade secret 
of a technical nature. 

Anyone under obligation to supply information may be summoned to appear in 
person before the authority. 

Paragraph 8 


If, in view of special circumstances, it is found necessary for the following-up 
of the inquiry, the supervisory authority is entitled to enjoin upon a person 
other than the one who, in accordance with Paragraph 7, is under obligation to 
give information to supply, in the manner and to the extent provided in the said 
paragraph, information of the nature referred to therein. 


GENERAL REGULATIONS 
Paragraph 9 


In issuing an order or summons in accordance with Paragraphs 7 or 8, the 
supervisory authority shall have the right to prescribe a penalty for infringement. 


Paragraph 10 


If any person neglects, within the prescribed time limit, to report an agreement 
of the nature referred to in Paragraph 2, or if any person in submitting such a 
report or in cases referred to in Paragraphs 7 and 8, wittingly or owing to gross 
negligence furnishes misleading information, he shall be liable to day fines ? or, in 
particularly aggravating circumstances, to &mprisonment for a term not exceeding 
six months. 

The same regulations shall be applicable when anyone who is or has been in 
charge of an inquiry of the nature referred to in Paragraph 6 divulges, to a greater 
extent than may be deemed necessary for the discharge of his duties, business 
matters or methods of operation of which he has gained knowledge in connection 
with measures taken for the fulfilment of his commission, or where he avails 
himself of such knowledge in order to gain some advantage for himself or another, 
or to do harm. 

Prosecution of an offence of the nature referred to in the second clause of this 
paragraph may be conducted by a public prosecutor ouly in case information is 
lodged by the injured party. 


Paragraph 11 


If a case relating to the imposition of a penalty prescribed in pursuance of 
Paragraph 9 or relating to an offence of the nature referred to in Paragraph 10, is 
being tried before a court of justice and if it is deemed that the hearing of the case 
in public might be prejudicial to some person by disclosing business matters or 
methods of operation, the court may order that the case shall be tried in camera. 


Paragraph 12 


Fines and penalties imposed in pursuance of this law shall go to the Crown. 
? A day fine is a fine adjusted to the financial position of the offender. It is reckoned in units; for example, 
a ten-unit fine of 100 kronor equals 1,000 kronor. 
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Paragraph 13 


a 


Any person who, in pursuance of Paragraph 7 or 8, appears before the super- 
visory authority shall be entitled to receive compensation therefor in accordance 
with rules laid down by the Crown 


Paragraph 14 


Appeal from a decision taken by the supervisory authority may be submitted 
to the Crown within the time limit prescribed for appeals against decisions of 
administrative authorities and Government offices. 


Paragraph 15 


The Crown is entitled to issue any detailed regulations required for the applica- 
tion of this law. 

This law shall enter into force on such date as the Crown may determine. 

This law revokes the Law of June 18, 1925 (No. 223) relating to inquiries 
regarding monopolistic companies or associations; provided that the last mea- 
tioned law shall continue to be applicable in regard to inquiries initiated prior 
to the entry into force of the new law. 

Let all concerned duly comply herewith. In faith, whereof, We have signed 
this with Our own hand and have caused it to be confirmed by Our Royal seal 

The Palace of Stockholm, June 2y, 1946 


GUSTAF 


(L. S.] 


(Ministry of Commerce.) GUNNAR MyYRDAL. 
No. 450 


ROYAL PROCLAMATION 


CONCERNING THE ENTRY INTO FoRCE OF THE LAW OF JUNE 29, 1946 (No. 448) 
CONCERNING SUPERVISION OF THE RESTRICTION OF COMPETITION IN INDUSTRIAL 
LIFE 

Given at the Palace of Stockholm, June 29, 1946 


His Majesty has deemed fit to decree that the Law of June 29, 1946 (No. 448 
concerning supervision of the restriction of competition in industrial life ana the 
Law of June 29, 1946 (No. 449) amending Paragraph 20 in the Law of May 28, 
1937 (No. 249) restricting the right to obtain access to public documents shall 
enter into force on August 1, 1946 

Let all concerned duly comply herewith. In faith whereof, We have signed this 
with Our own hand and have caused it to be confirmed by Our Royal seal 

The Palace of Stockholm, June 29, 1946 


GUSTAF 
(L. 8.) 

(Ministry of Commerce GUNNAR MyYRDAI!I 
No. 451 


ROYAL PROCLAMATION 
EMPOWERING THE Boarp or TRADE To EXERCISE SUPERVISION IN PURSUANCE 
OF THE LAW OF JUNE 29, 1946 (No. 448) CoNCERNING SUPERVISION OF THE 
RESTRICTION OF COMPETITION IN INDUSTRIAL LIFE 


Given at the Palace of Stockholm, June 29, 1946 


WHEREAS His Majesty has this day issued a proclamation relating to the 
entry into force of the Law of June 29, 1946 (No. 448) concerning supervision of 
the restriction of competition in industrial life; he has deemed fit to decree that 
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supervision in pursuance of the said law, except in so far as banking, stockbroking, 
and insurance are concerned, shall be exercised by the Board of Trade. 

This proclamation shall enter into force on August 1, 1946. 

Let all concerned duly comply herewith. In faith whereof, We have signed 
this with Our own hand and have caused it to be confirmed by Our Roval seal. 

The Palace of Stockholm, June 29, 1946. 


GusTAF 
{L. §.] 


(Ministry of Commerce.) GuNNAR MYRDAL. 
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APPENDIX D 
UNITED KINGDOM 


MONOPOLIES AND RESTRICTIVE PRACTICES (INQUIRY AND 

CONTROL) ACT, 1948 

ll & 12 Geo, 6. CH. 66 
ARRANGEMENT OF SECTIONS 
The Monopolies and Restrictive Practices Commission 
Section, 
1, Constitution of the Commission, 
2. General duties of Commission. 
Conditions to which Act applies 


. Meaning of “conditions to which this Act applies” in relation to supply. 
. Meaning of “conditions to which this Act applies” in relation to processing. 
. Meaning of ‘‘conditions to which this Act applies’’ in relation to exports. 


References to Commission for Investigation and Report 
. Scope of references to Commission, 
. Duties of Commission on references. 


. Procedure and powers of Commission on references, 
. Publication of reports of Commission. 


New Powers of Government Departments for dealing with Conditions to which Act applies 

10. Power of competent authority to make orders. 
ll. Enforcement of orders of competent authority. : ; 

. Investigations as to carrying out of recommendations of Commission or competent authority. 
3. Saving for other powers. 

Supplemental Provisions 

. Public interest. 

5. Reports on general questions. 

. Annual report. 


. Restrictions on disclosure of information. 
. Penalties. 


. Supplemental provisions as to Board of Trade and other Government departments. 
20. Interpretation. 


. Application to Northern Ireiand, the Isle of Man and the Channel} Islands. 
. Short title. 
CHAPTER 66 


An’ Act to make provision for inquiry into the existence and 
effects of, and for dealing with mischiefs resulting from, or 
arising in connection with, any conditions of monopoly or 
restriction or other analogous conditions prevailing as respects 
the supply of, or the application of any process to, goods, build- 
ings or structures, or as respects exports. [30th July 1948.] 


Be it enacted by the King’s most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament assembled, and by the 
authority of the same, as follows :— 


The Monopolies and Restrictive Practices Commission 


1.—(1) For the purposes of this Act there shall be constituted Constitution of 
a Commission, to be called the Monopolies and Restrictive Commission. 
Practices Commission (in this Act referred to as ‘“‘the Commis- 
sion’’). 

(2) The Commission shall consist of not less than four nor more 
than ten members to be appointed by the Board of Trade. 

(3) Every member of the Commission shall hold office for such 
time (not being less than three nor more than seven years) as 
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General duties of 
Commission 


may be specified by the Board of Trade in making his appoint- 
ment, and shall not be eligible for re-appointment: 

Provided that 

(a) the Board may from time to time extend the term of 
office of a member by such period as the Board think fit, so, 
however, that his total term of office does not exceed twelve 
years; 

(b) if a member becomes, in the opinion of the Board, unfit 
to continue in office or incapable of performing his duties 
under this Act, the Board shall forthwith declare his office to 
be vacant and shall notify the faet in such manner as they 
think fit, and thereupon the office shall become vacant; 

(c) any member may at any time by notice in writing to 
the Board resign his office. 

1) Such one of the members of the Commission as the Board 
of Trade may from time to time direct shall be the chairman of 
the Commission. 

5) The Commission shall appoint a secretary to the Commis- 
sion and may appoint such other officers and such servants of the 
Commission as the Commission may, with the consent of the 
Board of Trade and the Treasury, determine: 

Provided that the appointment of any person to be the secretary 
to the Commission shall be subject to the approval of the Board. 

(6) The expenses of the Commission, to such amount as may 
be determined by the Board of Trade with the approval of the 
Treasury (including such salaries and other remuneration paid to, 
and such contributions under pensions schemes paid in respect of, 
any of their members, officers or servants as may be so deter- 
mined), shall be paid out of moneys provided by Parliament. 

(7) In the case of an equality of votes on any question at a 
meeting of the Commission, the chairman shall have a second or 
casting vote. 

(8) The quorum necessary for any meeting of the Commission 
shall be such as the Commission may from time to time determine: 

Provided that the quorum necessary at any meeting held for 
the final settling of a report of the Commission shall not be less 
than two-thirds of the members of the Commission. 

2.—(1) Where it appears to the Board of Trade that it is or 
may be the fact that conditions to which this Act applies prevail 
as respects either 

a) the supply of goods of any description; or 

(b) the application of any process to goods of any descrip- 
t10n; or 

(c) exports of goods of any description from the United 
Kingdom, either generally or to any particular market, 

the Board may, if they think fit, refer the mat er to the Commisson 
for investigation and report: 

Provided that a reference shall not be made under this sub- 
section where the prevalence of the conditions in question is 
expressly authorised by or under any enactment, other than the 
enactments relating to patents and trade marks. 

(2) Without prejudice to the duties of the Commission where 
a matter has been referred to them for investigation and report, 
it shall at all times be the duty of the Commission, at the request 
of the Board of Trade, to give to the Board any such information 
and assistance as is in their possession or power in relation to any 
question connected with conditions to which this Act applies 
which prevail, are suspected of prevailing or are expected to 
prevail as respects the supply of goods of any description, as 
respects the application of any process to goods of any description 
or as respects exports of goods of any description from the United 
Kingdom, either generally or to any particular market. 
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Conditions to which Act applies 


3.—(1) Conditions to which this Aet applies shall be deemed 
for the purposes of this Act to prevail as respects the supply of 
goods of any description if either— 

(a) at least one-third of all the goods of that description 
which are supplied in the United Kingdom or any substantial 
part thereof are supplied by or to any one person, or by or to 
any two or more persons, being interconnected bodies cor- 
porate, or by or to any such two or more persons as are de- 
seribed in subsection (2) of this seetion; or 

(b) any agreements or arrangements (whether legally en- 
forceable or not) are in operation the result of which is that, 
in the United Kingdom or any substantial part thereof, goods 
of that description are not supplied at all. 

(2) The two or more persons referred to in subsection (1) of 
this section are any two or more persons who, whether voluntarily 
or not, and whether by agreement or arrangement or not, so 
conduct their respective affairs as in any way to prevent or restrict 
competition in connection with the production or supply of goods 
of the description in question (whether or not they themselves are 
affected by the competition and whether the competition is between 
persons interested as suppliers or producers or between persons 
interested as customers of suppliers or producers) : 

Provided that in considering whether or not any two or more 
persons so conduct their affairs as aforesaid, practices as to the 
workers to be employed or not to be employed by them or as to 
the remuneration, conditions of employment, hours of work or 
working conditions of workers, or any class of workers, so employed 
shall be left out of aecount. 

(3) Where goods of any description are the subject of different 
forms of supply, the references in the preceding provisions of 
this section to the supply of the goods (other than the first of 
those references) shall be construed as references to any of those 
forms of supply taken separately, to all those forms of supply 
taken together, or*to any of those forms of supply taken in groups, 
according as the Board of Trade or the Commission, as the case 
may be, think proper in all the circumstances; and the Board of 
Trade or the Commission, as the case may be, may treat goods as 
being the subject of different forms of supply whenever the trans- 
actions in question differ as to their nature, their parties, their 
terms or their surrounding circumstances, and the difference is 
one which, in the opinion of the Board or the Commission, as the 
case may be, ought for the purposes of this section to be treated as 
a material difference. 

4.—(1) Conditions to which this Aet applies shall be deemed for 
the purposes of this Act to prevail as respects the application of 
any process to goods of any description if either— 

(a) at least one-third of all the goods of that description to 
which that process is applied in the United Kingdom or any 
substantial part thereof are subjected to that process by or for 
any one person, or by or for any two or more persons, being 
inter-connected bodies corporate, or by or for any such two 
or more persons as are described in subsection (2) of this 
section; or 

(b) any agreements or arrangements, whether legally en- 
forceable or not, are in operation the result of which is that, 
in the United Kingdom or any substantial part thereof, that 
process is not applied at all to goods of that description. 

(2) The two or more persons referred to,in subsection (1) of 
this section are any two or more persons who, whether voluntarily 
or not, and whether by agreement or arrangement or not, so 
conduct their respective affairs as in any way to prevent or restrict 
competition in connection with the application of the process in 
question to goods of the description in question (whether or not 
they themselves are affected by the competition and whether the 
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competition is between appliers of the process or between persons 
for whom the process is applied) : 

Provided that in considering whether or not any two or more 
persons so conduct their affairs as aforesaid, practices as to the 
workers to be employed or not to be employed by them, or as 
to the remuneration, conditions of employment, hours of work 
or working conditions of workers, or any class of workers, so 
employed shall be left out of account. 

(3) References in the preceding provisions of this section to 
the application of any process to any goods do not include ref- 
erences to cases where the process is applied by the owner of the 
goods or his servants. 



























































Meaning of 5.—(1) Conditions to which this Act applies shall be deemed 
“conditions to for the purposes of this Act to prevail as respects exports of goods 
Solis’ Act of any description from the United Kingdom, both generally and 
relation to to each market taken separately, if any one person produces at 
exports. least one-third of all the goods of that description which are 








produced in the United Kingdom. 

(2) Conditions to which this Act applies shall also be deemed 
for the purposes of this Act to prevail as respects exports of goods 
of any description from the United Kingdom generally if— 

(a) any agreements or arrangements, whether legally en- 
forceable or not, are in operation which in any way prevent 
or restrict, or prevent or restrict competition in relation to, 
the export of goods of that description from the United 
Kingdom; and 

(b) the agreements or arrangements are operative as 
respects at least one-third of all the goods of that description 
which are produced in the United Kingdom. 

(3) Conditions to which this Act applies shall also be deemed 
for the purposes of this Act to prevail as respects exports of 
goods of any description from the United Kingdom to any par- 
ticular market if— 

(a) any agreements or arrangements, whether legally 
enforceable or not, are in operation which in any way prevent 
or restrict, or prevent or restrict competition in relation to, 
the supply of goods of that description (whether from the 
United Kingdom or not) to that market; and 

(b) the agreements or arrangements are operative as 
respects at least one-third of all the goods of that description 
which are produced in the United Kingdom. 

(4) In considering for the purposes of this section whether any 
agreements or arrangements in any way prevent or restrict, or 
prevent or restrict competition in relation to, the export of goods 
from the United Kingdom or the supply of goods to any market, 
so much of any agreements or arrangements as relates to the 
workers who are to be employed or not to be employed by the 
parties thereto, or to the remuneration, conditions of employ- 
ment, hours of work or working conditions of workers, or any 
class of workers, so employed shall be left out of account. 





















































































































References to Commission for Investigation and Report 




















Scope of 6.—(1) A reference of a matter to the Commission under the 
references to preceding provisions of this Act for investigation and report 
Commission. shall specify the description of goods to which the reference 





relates and may be so framed as either— 

(a) to limit the investigation and report to the facts, that is 
to say, to the question whether conditions to which this Act 
applies in fact prevail, and if so in what manner and to what 
extent, and to the things which are done by the parties 
concerned as a result of, or for the purpose of preserving, those 
conditions; or 

(b) to require the Commission to investigate and report on 
the facts as aforesaid and also to investigate and report 
whether the conditions in question or all or any of the things 
done as aforesaid operate or may be expected to operate 
against the public interest. 
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(2) Where the reference of a matter to the Commission under 
the preceding provisions of this Act for investigation and report 
is not so framed as to limit the investigation and report to the 
facts, it may, if the Board of Trade think fit, be so framed as to 
require the Commission, if they find that conditions to which this 
Act applies prevail, thereafter to confine their investigation to the 
question whether any such things as are specified in the reference 
are done by the parties concerned as a result of, or for the purpose 
of preserving, those conditions, and, if so, whether or not any of 
those things operate or may be expected to operate against the 
public interest. 

(3) A reference of a matter to the Commission under the 
preceding provisions of this Act for investigation and report may, 
where the matter referred relates to the supply of goods of any 
description or the application of any process to goods of any 
description, be so framed as to require the Commission to confine 
their investigation to the supply of the goods, or the application of 
the process to the goods, in a specified part of the United Kingdom. 

(4) The Board of Trade may at any time vary any reference 
made by them of a matter to the Commission under the preceding 
provisions of this Act for investigation and report: 

Provided that a reference not so framed as to limit the in- 
vestigation and report to the facts shall not be varied so as to 
limit the investigation and report to the facts. 

(5) The power conferred by subsection (4) of this section ex- 
tends to requiring the Commission, where they have already 
made an investigation and report which is limited to the facts, 
to proceed with their investigation as if the reference in question 
had not been so limited, and to make a further report accordingly. 

(6) The Board of Trade shall publish every such reference as 
aforesaid and every variation of any such reference, in such 
manner as they think most suitable for bringing it to the notice of 
persons affected. 

7.—(1) Where a matter has been referred to the Commission 
under the preceding provisions of this Act for investigation and 
report, it shall be the duty of the Commission to include in their 
report definite conclusions as to the questions covered by the 
reference and also to include therein such account of the reasons 
for their conclusions, and such a survey of the general position 
in respect of the subject matter of the investigation, and of the 
developments which have led to that position, as are in their 
opinion expedient for facilitating a proper understanding of the 
matter. 

(2) Where the reference of a matter to the Commission under 
the preceding provisions of this Act for investigation and report 
is not so framed as to limit the investigation and report to 
the facts, the Commission, if they find that conditions to which 
this Act applies prevail and that those conditions or any things 
done by the parties concerned as a result of, or for the purpose 
of preserving, those conditions, operate or may be expected to 
operate against the public interest, shall, as part of their investiga- 
tion, consider whether any and if so what action (whether under 
this Act or otherwise and whether by a Minister of the Crown, 
government department or other authority or by the parties 
concerned themselves) should be taken to remedy or prevent any 
mischiefs which result or may be expected to result from the said 
conditions or the said things done as aforesaid, and may, if they 
think fit, include recommendations as to such action in their 
report. 

(3) Where the reference of a matter to the Commission under the 
preceding provisions of this Act for investigation and report is 
not so framed as to limit the investigation and report to the facts, 
and any member of the Commission dissents from any of the 
conclusions of the Commission as to the questions covered by the 
reference, the Commission shall, if that member so desires, 
include in their report a statement of his dissent and of his 
reasons for dissenting. 


Duties of 
Commission 
on ref rences,. 





218 FOREIGN LEGISLATION CONCERNING MONOPOLY 


Procedure and 8.—(1) The procedure of the Commission in carrying out any (5) 
| en investigation where a matter has been referred to them under who | 
yn references the preceding provisions of this Act for investigation and report any p 
shall be such as the Commission may determine, and in particular (6) 
the Commission shall have power to determine the extent, if cising 
any, to which persons interested or claiming to be interested in act ir 
the subject matter of the reference are allowed to be present or time 1 
to be heard, either by themselves or by their representatives, or (7) 
to cross-examine witnesses or otherwise take part in the in- ment 
vestigation of the Commission, and the extent, if any, to which ing su 
the sittings of the Commission are held in public: S| 
Provided that where any person appearing to the Commission matte 
to be substantially interested, or any body appearing to the Act f 
Commission to represent substantial numbers of persons sub- refere 
stantially interested, submits to the Commission any represen- to the 
tations relating to the subject matter of the reference, the Pre 
Commission shall consider those representations and shall, unless 
in all the circumstances they consider that it is not reasonably 
necessary or is not reasonably practicable so to do, permit that 
person or body to be heard orally by the Commission or by 
a member of the Commission nominated by the Commission for 
that purpose. 
(2) For the purposes of any such investigation as aforesaid, 
the Commission or a member of the Commission nominated by 
them for that purpose may take evidence or oath, and for that 
purpose administer oaths. 
(3) If it appears to the Commission expedient so to do for the 
purpose of any such investigation as aforesaid, the Commission 
may, by notice in writing signed on their belbalf by any of their 
members or by their secretary ,— 
(a) require any person to attend at a time and place specified 
in the notice, and to give evidence to the Commission or a 
member of the Commission nominated by them for the 
purpose; or 
(b) require any person to produce, at a time and place 
specified in the notice, to the Commission or to any person 
nominated by the Commission for the purpose, any docu- 
ments specified or described in the notice, being documents 
which are in his custody or under his control and relate to 
any matter relevant to the investigation; or 
(c) require any person carrying on any trade or business to 
furnish to the Commission such estimates, returns or other 
information as may be specified or described in the notice, 
and specify the time, the manner and the form in which any 
such estimates, returns or information are to be furnished, 
and any person who refuses or, without reasonable excuse, fails 
to do anything duly required of him by such a notice or wilfully 
alters, suppresses or destroys any document which he has been 
required to produce by such a notice, or in furnishing any 
estimate, return or other information required of him under 
such a notice, makes any statement which he knows to be false 
in a material particular or recklessly makes any statement 
which is false in a material particular, shall be guilty of an offence 
under this Act. 
(4) The Commission may pay to any person attending under 
this section to give evidence or producing documents thereunder, 
and to any person who, whether in pursuance of a requirement 
under this section or not, furnishes estimates, returns or informa- 
tion to the Commission for the purposes of any such investigation 
as is referred to in the preceding provisions of this section, such 
sums in respect of his expenses as they think fit: 
Provided that the powers of the Commission under this sub- 
section shall not be exercised in relation to the furnishing of esti- (2 
mates, returns or other information unless, according to their 3 prev 
report, conditions to which this Act applies do not prevail in expe 
relation to the goods the subject matter of the reference. to t 
acco 
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(5) Nothing in this section shall be taken to require any person 
who has acted as counsel or solicitor for any person to disclose 
any privileged communication made to him in that capacity. 

(6) The Commission, in determining their procedure and exer- 
cising the other powers conferred on them by this section, shall 
act in accordance with any general directions which may from 
time to time be given to them by the Board of Trade. 

(7) The Board of Trade shall lay before each House of Parlia- 
ment a copy of any direction given by them under the last preced- 
ing subsection. 

9. When the Commission report to the Board of Trade on any 
matter referred to them under the preceding provisions of this 
Act for investigation and report, the Board may, and, unless the 
reference was so framed as to limit the investigation and report 
to the facts, shall, lay the report before each House of Parliament: 

Provided that 

(a) if it appears to the Board of Trade to be contrary to 
the public interest that the report, or some part thereof, 
should be made public, the Board of Trade shall lay before 
Parliament only so much, if any, of the report as in their 
opinion can be made public without injury to the public 
interest; 

(b) if it appears to the Board of Trade that the publication 
of any information contained in the report as to any secret 
process of manufacture or as to the presence, absence or 
situation of any mineral or other deposits or as to any other 
similar matter would substantially damage the legitimate 
business interests of any person, and they are satisfied that 
the portions of the report embodying that information could 
be omitted from the report without substantially affecting the 
sense, clarity or cogency of the report, or the value thereof 
as an aid to the proper understanding of the subject matter of 
the reference, the Board of Trade shall lay the report before 
Parliament with the omission of those portions thereof. 


New Powers of Government Departments for dealing with Conditions 
to which Act applies 


10.—(1) The provisions of this section shall have effect where— 
(a) the Board of Trade have referred a matter to the Com- 
mission under the preceding provisions of this Act for investi- 
gation and report; and 
(b) the reference is not so framed as to limit the investiga- 
tion and report to the facts: and 
(c) the report of the Commission has been laid before 
Parliament, with or without omissions; and 
(d) according to the report of the Commission, as laid before 
Parliament, conditions to which this Act applies prevail; and 
(e) either 
(i) according to the report, as laid before Parliament, 
those conditions, or any things done by the parties con- 
cerned as a result of, or for the purpose of preserving, 
those conditions, operate or may be expected to operate 
against the public interest; or 
(ii) not earlier than three months from the date on 
which the report was laid before the Commons House 
of Parliament, a resolution has been passed by that 
House declaring that those conditions, or any things 
which, according to the report, as laid before Parliament, 
are done by the parties concerned as a result of, or for 
the purpose of preserving, those conditions, operate or 
may be expected to operate as aforesaid. 

(2) A competent authority, for the purpose of remedying or 
preventing any mischiefs which in their opinion result or may be 
expected to result from the conditions or things which, according 
to the report of the Commission, as laid before Parliament, or 
according to the resolution of the Commons House of Parliament, 
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as the case may be, operate or may be expected to operate as 
aforesaid, may (whatever the recommendation, if any, made by 
the Commission) by order do all or any of the following things, 
that is to say— 

(a) declare it to be unlawful, except to such extent and in 
such circumstances as may be provided by or under the 
order, to make or to carry out any such agreements or ar- 
rangements as may be specified or described in the order; 

(b) require any party to any such agreement or arrange- 
ments as may be so specified or described to determine the 
agreement or arrangements within such time as may be so 
specified, either wholly or to such extent as may be so specified; 

(c) declare it to be unlawful, except to such extent and in 
such circumstances as may be provided by or under the 
order, to withhold or agree to withhold or threaten to with- 
hold, or to procure others to withhold or agree to withhold 
or threaten to withhold, from any such persons as may be so 
specified or described, any supplies or services so specified 
or described or any orders for any such supplies or services 
(whether the withholding is absolute or is to be effectual 
only in particular circumstances) ; 

(d) declare it to be unlawful except to such extent and in 
such circumstances as may be provided by or under the 
order, to give or agree to give, or procure others to give or 
agree to give, any such preference as respects the provision 
of, or the giving of orders for, supplies or services as may be 
so specified or described; 

(e) declare it to be unlawful, except to such extent and in 
such circumstances as may be provided by or under the order, 
to require, as a condition of the supplying of goods or services 
to any person, the buying of any other goods, or the making 
of any payment in respect of any service, or the doing of 
any other such matter as may be specified or described in 
the order. 

(3) An order of a competent authority under this section 
declaring a thing to be unlawful may declare it to be unlawful 
either for all persons or for such persons as may be specified or 
described in the order. 

(4) Nothing in any order of a competent authority under this 
section shall have effect so as to apply to any person in relation 
to his conduct outside the United Kingdom unless he is a British 
subject, a body corporate incorporated under the law of the 
United Kingdom or some part thereof, or a person carrying on 
business in the United Kingdom either alone or in partnership 
with any other person, but, save as aforesaid, any such order 
may be so made as to extend to acts or omissions outside the 
United Kingdom; and any such order may also extend so as to 
prohibit the carrying out of agreements already in existence at 
the date of the making of the order. 

(5) Nothing in any order of a competent authority under 
this section shall have effect so as to restrict the restraining 
of any infringement of a United Kingdom patent or so as to 
restrict any person as to the conditions which he attaches to a 
licence to do anything the doing of which, but for the licence, 
would be an infringement of a United Kingdom patent. 

(6) An order of a competent authority under this section may 
be revoked or varied by a subsequent order of a competent 
authority. 

(7) The power to make orders under this section shall be exer- 
cisable by statutory instrument, and no order shall be made under 
this section unless a draft thereof has been laid before each House 
of Parliament and approved by resolution of each House. 

11.—(1) No criminal proceedings shall lie against any person 
by virtue of the making of any order under the last preceding 
section on the ground that he has committed, or aided, abetted, 
counselled or procured the commission of, or conspired or at- 
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tempted to commit, or incited others to commit, any contra- 
vention of the order. 

(2) Nothing in subsection (1) of this section shall limit any 
right of any person to bring civil proceedings in respect of any 
contravention or apprehended contravention of any such order, 
and, without prejudice to the generality of the preceding words, 
compliance with any such order shall be enforceable by civil 
proceedings by the Crown for an injunction or for any other 
appropriate relief. 

(3) In the application of subsection (2) of this section to 
Scotland, for the words ‘‘civil proceedings by the Crown for an 
injunction’’ there shall be substituted the words ‘‘civil proceed- 
ings by the Lord Advocate for an interdict.” 

(4) Section four of the Trade Disputes Act, 1906 (which 
prohibits actions of tort against trade unions) shall not apply to 
any civil proceedings in respect of a contravention or apprehended 
contravention of any order under the last preceding section. 

12.—(1) Where, on the reference of a matter to the Com- 
mission under the preceding provisions of this Act for investiga- 
tion and report, the Commission include in their report any 
recommendation as to action to be taken by the parties con- 
cerned themselves, or, after considering the report of the Com- 
mission on any such reference, a competent authority convey to 
the parties concerned any recommendation of the authority as 
to action to be taken by those parties, the Board of Trade may 
at any time refer to the Commission for investigation and report 
the question whether and to what extent the parties have com- 
plied with that recommendation: 

Provided that nothing in this section shall authorise the refer- 
ence to the Commission of the question whether any order made 
by a competent authority under the preceding provisions of this 
Act has been complied with. 

(2) The preceding provisions of this Act relating to the pro- 
cedure and powers of the Commission on references, to the 
publication of references and variations of references, and to 
the publication of the reports of the Commission shall apply 
in relation to references under this section as they apply in 
relation to references under the preceding provisions of this Act 
which are so framed as to limit the investigation and report 
to the facts. 

13. The powers conferred by the three last preceding sections 
shall be without prejudice to the powers under other Acts of any 
competent authority, or of any other Minister of the Crown, 
Government department or other authority, and in particular, 
to the powers exercisable under the enactments and Defence 
Regulations relating to the control of prices. 


Supplemental provisions 


14, In determining whether any conditions to which this Act 
appties or any things which are done by the parties concerned as a 
result of, or for the purpose of preserving, any conditions to 
which this Act applies, operate or may be expected to operate 
against the public interest, all matters which appear in the 
particular circumstances to be relevant shall be taken into account 
and, amongst other things, regard shall be had to the need, 
consistently with the general economic position of the United 
Kingdom, to achieve— 

(a) the production, treatment and distribution by the most 
efficient and economical means of goods of such types and 
qualities, in such volume and at such prices as will best meet 
the requirements of home and overseas markets; 

(b) the organisation of industry and trade in such a way 
that their efficiency is progressively increased and new 
enterprise is encouraged; 

(ce) the fullest use and best distribution of men, materials 
and industrial capacity in the United Kingdom; and 
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(d) the development of technical improvements and the 
expansion of existing markets and the opening up of new 
markets. 

15.—(1) The Board of Trade may at any time require the 
Commission to submit to them a report on the general effect on 
the public interest of practices of a specified class, being practices 
which in the opinion of the Board are commonly adopted as a 
result of, or for the purpose of preserving, conditions to which 
this Act applies: 

Provided that the Board shall not require a report under 
this subsection on the general effect of practices of any class 
unless they are satisfied that practices of that class have been 
dealt with, in relation to goods of particular deseriptions, by 
previous reports of the Commission and that it is expedient that 
the views of the Commission in relation to practices of that class 
should be formulated in a general report. 

(2) The provisions of this section shall be without prejudice 
to the generality of the powers and duties conferred and imposed 
on the Board of Trade and the Commission by subsection (2) of 
section two of this Act. 

16.—(1) The Board of Trade shall— 

(a) in the first two months of the year nineteen hundred and 
fifty, lay before both Houses of Parliament a report as to 
the operation of this Act up to the end of the year nineteen 
hundred and forty-nine; and 

(b) in the first two months of each subsequent vear, lay 
before both Houses of Parliament a report as to the operation 
of this Act in the year preceding that in which the report 
is so laid. 

(2) Every such report shall, amongst other things, include a 
review in such detail as the Board think fit of the suggestions 
and requests (not being suggestions and requests which appear 
to the Board to be frivolous) which have been made to the Board 
for the reference of any particular matter to the Commission 
under the provisions of this Act. 

(3) Subject to the provisions of this subsection, where a request 
has been made to the Board by a body which in the opinion of 
the Board could properly claim to represent, for the purposes in 
question, the interests of any of the following, that is to say— 

(a) consumers in Great Britain or a substantial proportion 
of those consumers; 

(b) the organised workers of Great Britain; 

(c) trade in Great Britain; 

(d) industry in Great Britain; 

(e) agriculture in England and Wales or in Scotland; 

(f) any class of local authorities in England and Wales or 
in Scotland; 

(g) the professional workers of Great Britain, of England 
and Wales or of Scotland, who are particularly concerned, 


the review referred to in subsection (2) of this section shall, if 
the body so require, contain a specific statement that the request 
has been made by that body, and of the description of goods to 
which the request relates: 

Provided that this subsection shall not apply in the case of a 
request if the Board of Trade are satisfied that there is no sufficient 
ground for supposing that it is or may be the fact that conditions 
to which this Act applies prevail as respects the description of 
goods in question, or if the request was made within the last three 
months of the vear to which the report relates. 

17.—(1) No information with respect to any particular trade 
or business which has been obtained under or by virtue of this 
Act shall, so long es that trade or business continues to be carried 
on, be disclosed without the corsent of the person for the time 
being carrving on that trade or business, unless the disclosure is 
for the purpose of facilitating the proper performance by the 
Commission, or by a competent authority, of their functions under 
this Act, or of enabling a Minister of the Crown properly to deal 


with 
ditior 
repor 
this / 
(2) 
of th 
(3) 
matt 
repor 
has b 
18. 
shall 
note 
poun 
(2) 
victe 
he sh 
victic 
(3) 
body 
of th 
simil 
any. 
unles 
sent 
previ 
cised 


othe: 
be p: 

(2 
be d 
or b 
secre 
thori 

20 


requ 


2 
rate, 
grou 

In 
rate 
with 


£00 
prod 
not 
sup} 
Kins 
Trac 
it be 
worl 





FOREIGN LEGISLATION CONCERNING MONOPOLY 


with any questions arising out of or in connection with any con- 
ditions to which this Act applies, or for the purposes of, or of any 
report of, any legal proceedings, whether civil or criminal, under 
this Act or arising out of the carrying of this Act into effect. 

(2) Any person who discloses any information in contravention 
of this section shall be guilty of an offenee under this Act. 

(3) Nothing in this section shall be construed as limiting the 
matters which may be included in, or made public as part of, a 
report of the Commission, or as applying to any information which 
has been made public in such a report. 

18.—(1) Every person who is guilty of an offence under this Act Penalties. 
shall be liable on summary conviction to imprisonment for a term 
not exceeding three months or to a fine not exceeding one hundred 
pounds or to both such imprisonment and such a fine. 

(2) If a refusal or neglect in respect of which a person is con- 
victed of an offence under this Act is continued after the conviction 
he shall be guilty of a further offence and may on summary con- 
viction thereof be punished accordingly. 

(3) Where an offence under this Act has been committed by a 
body corporate, every person who at the time of the commission 
of the offence was a director, general manager, secretary or other 
similar officer of the body corporate, or was purporting to act in 
any such capacity, shall be deemed to be guilty of that offence 
unless he proves that the offence was committed without his con- 
sent or connivance and that he exercised all such diligence to 
prevent the commission of the offence as he ought to have exer- 
cised having regard to the nature of his functions in that capacity 
and to all the circumstances. 

19.—(1) Any expenses incurred by the Board of Trade or any Supplemental 
other Government department in carrying this Act into effect shall to Board of 
be paid out of moneys provided by Parliament. Trade and other 

(2) Anything required or authorised by or under this Act to Government 
be done by, to or before the Board of Trade may be done by, to departments. 
or before the President of the Board, any secretary or under- 
secretary or assistant secretary of the Board, or any person au- 
thorised in that behalf by the President. 

20.—(1) In this Act, except so far as the context otherwise Iterpretation. 
requires— 

“a competent authority’? means the Board of Trade, the 
Minister of Supply, the Minister of Works, the Minister of 
Fuel and Power, the Minister of Health, the Minister of Agri- 
culture and Fisheries, the Admiralty, the Minister of Food or 
the Secretary of State; 

“goods”’ includes buildings and structures, and also includes 
ships and aircraft; 

“produce,” in relation to minerals or other substances, in- 
cludes the getting thereof, and, in relation to animals and fish, 
includes the taking thereof; 

“supply” includes supply by way of lease or hire, and in 
relation to buildings or structures, includes the construction 
thereof for another. 

(2) In this Act, the expression ‘‘inter-connected bodies corpo- 
rate,’”” means bodies corporate which are members of the same 
group. 

In this subsection the expression ‘‘group,’”’ means a body corpo- 
rate and all other bodies corporate which are subsidiaries thereof 
within the meaning of section one hundred and fifty-four of the 11 & 12 Geo. 6. 
Companies Act, 1948. = 

(3) For the purpose of determining under this Act whether any 
goods of any description supplied, subjected to a process or 
produced in the United Kingdom or in any part thereof do or do 
not amount to at least one-third of all the goods of that description 
supplied, subjected to the process or produced in the United 
Kingdom or that part thereof, as the case may be, the Board of 
Trade and the Commission shall each apply such criterion (whether 
it be value or cost or price or quantity or capacity or number of 
workers employed or some other criterion, of whatever nature) or 
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such combination of criteria as may appear to the Board or to the 
Commission, as the case may be, to be most suitable in all the 
circumstances. 

(4) The criteria to be adopted for determining when goods can 
be treated, for the purpose of a reference to the Commission under 
this Act, as goods of a separate description shall be such as the 
Board of Trade may think most suitable in all the circumstances 
of the particular reference, and references in this Act to descrip- 
tions of goods shall be construed accordingly. 

Application 21.—(1) It is hereby declared that this Act extends to Northern 

or Ireland, but the Parliament of Northern Ireland shall have the 

Ireland, the Isle same power to pass Acts with respect to any matter that they 

Channel would have had if this Act had not passed and, in the event of 

Islands. any inconsistency between any Act of the Parliament of Northern 
Ireland duly passed after the passing of this Act and any provision 
of or of any order or other instrument under this Act, the Act of 
the Parliament of Northern Ireland shall, in Northern Ireland, 
prevail. 

(2) His Majesty may by Order in Council extend this Act to 
the Isle of Man or any of the Channel Islands, subject, however, 
to such exceptions, adaptations and modifications as may be 
specified in the Order. 

Bhort title. 22. This Act may be cited as the Monopolies and Restrictive 
Practices (Inquiry and Control) Act, 1948. 
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APPENDIX E 
CANADA 


AN ACT TO PROVIDE FOR THE INVESTIGATION OF COMBINES, 
MONOPOLIES, TRUSTS AND MERGERS 


CHAPTER 26 OF THE ReEvISED STATUTES OF CANADA, 1927 
As Amended by Chapter 54 of the Statutes of 1935, by Chapter 23 of the Statutes 
of 1937, by Chapter 44 of the Statutes of 1946, by Chapter 12 of the Statutes 
of 1949 and Chapter 30 of the Statutes of 1951 
SHORT TITLE 


1. This Act may be cited as the Combines Investigation Act. Short titk 
1923, ¢. 9, s. 1; R. S., 1927, ¢. 26, s. 1. 


INTERPRETATION 


2. In this Act, unless the context otherwise requires, Definitions 
(1) Combine” means a combination having relation to any «Compbine” 
commodity which may be the subject of trade or commerce, of 
two or more persons by way of actual or tacit contract, agreement 
or arrangement having or designed to have the effect of 
(a) limiting facilities for transporting, producing, manu- 


facturing, supplying, storing or dealing, or 
(b) preventing, limiting or lessening manufacture or pro- 
duction, or 
(c) fixing a common price or a resale price, or a common 
rental, or a common cost of storage or transportation, or 
(d) enhancing the price, rental or cost of article, rental, 
storage or transportation, or 
(e) preventing or lessening competition in, or substantially 
controlling within any particular area or district or generally, 
production, manufacture, purchase, barter, sale, storage, 
transportation, insurance or supply, or 
f) otherwise restraining or injuring trade or commerce; 
ra merger, trust or monopoly, which combination, merger, trust 
‘monopoly has operated or is likely to operate to the detriment 
or against the interest of the public, whether consumers, producers 
r others. 
2) ‘“‘Commissioner’’ means the Commissioner of the Combines “Commis- 
nvestigation Act appointed as hereinafter provided. —— 
(3) ‘Corporation’ includes ‘‘Company.”’ “Corporation” 
(4) ‘Merger, trust or monopoly’’ means one or more persons “Merger, trust 
(a) who has or have purchased, leased or otherwise acquired © monopoly” 
any control over or interest in the whole or part of the business 
of another; or 
(b) who either substantially or completely control, through- 
out any particular area or district in Canada or throughout 
Canada the class or species of business in which he is or they 
are engaged: 
and extends and applies only to the business of manufacturing, 
producing, transporting, purchasing, supplying, storing or dealing 
in commodities which may be the subject of trade or commerce: 
Provided that this subsection shall not be construed or applied so 
as to limit or impair any right or interest derived under The Patent 
\ct, 1934, or under any other statute of Canada. 


5) ‘Minister’? means the Minister of Justice. 
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(6) ‘‘Special commissioner” means a temporary commissioner 
appointed as hereinafter provided for the purpose of conducting 
an investigation. 1923, c. 9, s. 2; R. S., 1927, c. 26, s. 2; 1935, 
c. 54, s. 2; 1937, c. 23, s. 2; 1946, c. 44, s. 1. 

3. No proceedings under this Act shall be deemed invalid by 
reason of any defect of form or any technical irregularity. 1923, 
c. 9, 8. 32; R. S., 1927, «a. 26,83. 

4. Nothing in this Act shall be construed to apply to combina- 
tions of workmen or employees for their own reasonable protection 
as such workmen or employees. 1923, c. 9, s. 34; R. S., 1927, 
c. 26, s. 4. 

ADMINISTRATION 


5. (1) The Governor in Council may appoint an officer to be 
known as the Commissioner of the Combines Investigation Act. 

(2) The Commissioner shall perform the duties and exercise the 
powers conferred upon him under this Act and shall report directly 
to the Minister as required by this Act. 

(3) The Commissioner shall, before entering upon his duties, 
take and subscribe before the Clerk of the Privy Council, and shall 
file in the office of the said Clerk, an oath of office in the following 
form :— 

“T, do solemnly swear that I will faithfully, truly and im- 
partially, and to the best of my judgment, skill and ability, 
execute the powers and trusts reposed in me as Commissioner 
of the Combines Investigation Act. So help me God.” 

(4) The Commissioner shall be paid such salary as may be 
from time to time fixed and allowed by the Governor in Council. 
1923, c. 9, s. 4; R. 8., 1927, c: 26, s. 6; 1935, ¢. 54, s. 3; 1987, c. 23, 
s. 3. 

6. (1) One or more persons may be appointed’ Deputy Commis- 
sioners of the Combines: Investigation Act in the manner au- 
thorized by law. 

(2) The Governor in Council may: authorize a Deputy Commis- 
sioner to exereise the powers and: perform the duties of the 
Commissioner whenever the Commissioner is absent or unable 
to act. 

(3) The Commissioner may authorize a Deputy Commissioner 
to make inquiry regarding any matter into which the Commis- 
sioner has power to inquire, and when so authorized a Deputy 
Commissioner shall perform such of the duties of the Commis- 
sioner and may exercise such of the powers of the Commissioner 
as such Deputy Commissioner is, by this Act or any regulations 
made thereunder, required or authorized to perform or exercise. 
1937, c. 23, 8. 3; 1946, c. 44, s. 2. 

7. (1) The Governor in Council may appoint, from time to time, 
one or more persens to be special commissioners under this Act. 

(2) It shall be the duty of a special commissioner to conduct an 
investigation into and concerning any alleged combine indicated in 
the Order in Council signifying his appointment. 

(3) Every special commissioner shall have, with respect to and 
for the duration of the investigation which he is appointed to con- 
duct, the powers which are conferred on the Commissioner in 
sections fourteen to twenty-four, both inclusive, of this Act; and 
wherever the word “Commissioner” occurs in sections fourteen to 
twenty-four, both inclusive, and thirty-three to thirty-six, both 
inelusive, of this Act, it shall be deemed to include the words 
“‘special commissioner’. 

(4) The exercise of any of the powers herein conferred upon 
special commissioners shall not be held to limit or qualify the 
powers by this Act conferred upon the Commissioner. 1923, 
c. 9, s. 10; R.S., 1927, c. 26, ss. 6 and 16; 1935, c. 54, ss. 3 and 10; 
1937, c. 23, s. 3. 

8. (1) The Commissioner may, with the approval of the 
Governor in Council, employ such temporary, technical and special 
assistants as may be required to meet the special conditions that 
may arise in carrying out the provisions of this Act. 
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(2) Any technical or special assistant or other qualified person 
employed under this Act shall, when so authorized or deputed by 
the Commissioner, inquire into any matter within the scope of this 
Act as may be directed by the Commissioner. 1923, c. 9, s. 15; 
R.5., 1927, c. 26, s. 6; 1935, e. 54, s. 3; 1937, c. 23, s. 3. 

9. (1) Any special commissioner and any temporary, technical 
and special assistants employed by the Commissioner shall be paid 
for their services and expenses as may be determined by the Gov- 
ernor in Council. 

(2) The remuneration and expenses of the Commissioner and of 
any special commissioner and of the temporary, technical and 
special assistants employed by the Commissioner, and of any 
counsel instructed by the Minister of Justice under this Act, shall 
be paid out of such appropriations as are provided by Parliament 
to defray the cost of administering this Act. 

(3) The Civil Service Act and other Acts relating to the Civil 
Service, in so far as applicable, shall, except as otherwise provided 
in section five of this Aet, apply to the Commissioner and to all 
other permanent employees under this Act. 1923, ¢. 9, s. 31; 
R.'8., 1927, c. 26, ss. 7 and 9; 1985, c. 54, s. 3; 1937, c. 23, s. 3. 

10. It shall be the duty of the Commissioner 

(a) ‘to receive and register, and, subject to the provisions of 
this Act, to deal with applications for investigation of alleged 
combines; 

(b) to bring at once to the Minister’s attention every such 
application; 

(c) to conduct such correspondence with the applicants and 
all other persons as may be necessary; 

(d) to eall for such returns and to make such inquiries as 
he may consider to be necessary in order that he may 
thoroughly examine into the matter brought to his attention 
by any application for an investigation; 

(e) to compile information and make studies concerning 
the existence in Canada of monopolistic conditions arising 
from the operations of international cartels or otherwise and 
to make reports from time to time to the Minister. 

(f) to keep a register in which shall be entered the particu- 
lars of all applications, inquiries, reports and recommenda- 
tions, and safely to keep all applications, records of inquiries, 
correspondence, returns, reports, recommendations, evidence 
and documents relating to applications and proceedings eon- 
ducted by the Commissioner and when so required to transmit 
all or any of such to the Minister; 

(g) to supply to any persons on request information as to 
this Act or any regulations thereunder; 

(hk) generally to do all such things and take all such pro- 
ceedings as may be required in the performance of his duties 
under this Act or under any regulations made hereunder. 
1923, ¢. 9, s. 4; R.8., 1927, ¢. 26, s. 10; 1935, c. 54, s. 4; 1937, 
c. 23, s. 4; 1946, c. 44, 's. 3. 

10a. The Commissioner may receive complaints respecting 
practices alleged to be offences under this Act or under section 
four hundred and ninety-eight or section four hundred and ninety- 
eight a of the Criminal Code and may investigate the same and, 
if of opinion that a practice complained of constitutes such an 
offence, may communicate the complaint and such evidence, if 
any, in support thereof as is in the possession of the Commissioner 
to the attorney general of the province within which the offence 
is alleged to have been committed or to the Attorney General of 
Canada, for such action as the attorney general of the province or 
the Attorney General of Canada, as the case may be, may deem 
appropriate in the circumstances. 1946, c. 44, s. 4. 


APPLICATIONS 
11. (1) Any six persons, British subjects, resident in Canada, 


of the full age of twenty-one years, who are of the opinion that a 
combine exists, may apply in writing to the Commissioner for an 
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investigation of such alleged combine, and shall place before th: 17 
Commissioner the evidence on which such opinion is based, busil 
(2) The application shall be accompanied by a statement in the last 
form of a solemn or statutory declaration showing adm 
(a) the names and addresses of the applicants, and at their 1923 
election the name and address of any one of their number, 23, s 
or of any attorney, solicitor or counsel, whom they may, for 18 
the purpose of receiving any communication to be made prov 
pursuant to this Act, have authorized to represent them; und 
(b) the nature of the alleged combine and the names of the com 
persons believed to be concerned therein and privy thereto; any 
(c) the manner in which, and where possible the extent to Act. 
which, the alleged combine is believed to operate or to be 
about to operate to the detriment or against the interest of the 
public whether consumers, producers or others. 1923, ¢. 9 
s. 5; R.S., 1927, ce. 26, s. 11; 1935, ec. 54, s. 5; 1987, c. 23, s. 4 


INVESTIGATIONS 


Commissioner 12 The Commissioner shall, on application made under section 
ee tos eleven of this Act, or whenever he has reason to believe that a com- 
made. bine exists or is being formed, or on direction by the Minister, cause 
an inquiry to be made into all such matters as he considers neces- 
sary to inquire into with the view of determining whether a com- 
bine exists or is being formed. 1923, c. 9, s. 6; R. S., 1927 c. 26, 
s. 12; 1935, c. 54, s. 6; 1937, c. 23, s. 5; 1946, c. 44, s. 5. 
Decision regard- 13. (1) If, after such preliminary inquiry as the Commissioner 
=a = deems the circumstances warrant, the Commissioner is of the 
re opinion that the application is frivolous or vexatious, or does not 
justify further inquiry, the Commissioner may decide that no 
further inquiry is justified and shall inform the applicant of the 
decision¥giving the grounds therefor. 

(2)*The Commissioner shall thereupon make a report in writing 
to the Minister showing the inquiry made, the information ob- 
tained*and his conclusions. 

(8) On written request of the applicants or on his own motion, 
the Minister may review the decision of the Commissioner under 
this section, and may, if in his opinion the circumstances warrant, 
instruct the Commissioner to make further investigation. 1923, 
c. 9, 8. 7; R. S., 1927, c. 26, s. 13; 1935, c. 54, s. 7; 1937, ¢. 23, ss 
4 and 6. 

Written returns 14. The Commissioner may at any time in the course of an 
inquiry, by notice in writing, require any person, and in the case of 
a corporation any officer of such corporation, to make and render 
unto the Commissioner, within a time stated in such notice, or from 
time to time, a written return under oath or affirmation showing in 
detail such information with respect to the business of the person 
named in the notice as is by the notice required, and such person 
or officer shall make and render unto the Commissioner, precisely 
as required a written return under oath or affirmation showing in 
detail the information required; and, without restricting the gen- 
erality of the foregoing, the Commissioner may require a full dis- 
closure of all contracts or agreements which the person, named in 
the notice, may have at any time entered into with any other per- 
son, touching or concerning the business of the said person so 
named in the notice. 1923, c. 9, s. 8; R. S., 1927, c. 26, s. 14; 
1935, c. 54, s. 8; 1937, c. 23, s. 4. 

15. Repealed. 1937, c. 23, s. 13. 

Authority to 16. The Commissioner shall have authority to investigate the 

make investiga- business, or any part thereof, of any person who is or is believed by 

— the Commissioner to be a member of any combine or a party or 
privy thereto, and to authorize a representative on his behalf to 
enter and examine the premises, books, papers and records of such 
person. 1923, c. 9,s. 10; R. S:, 1927, c. 26, s. 16; 1935, c. 54, s. 10; 
1937, c. 23, s. 4. 
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17. Every person who is in possession or control of any such 
business, premises, books, papers or records as are referred to in the 
last preceding section shall give and afford to the Commissioner 
admission and access thereto whenever and as often as demanded. 
1923, c. 9, s. 11; R. 8., 1927, ¢. 26, s. 17; 1935, ¢. 54, s. 11; 1937, ¢. 
23, s. 4. 

18. All provisions of the Inquiries Act not repugnant to the 
provisions of this Act shall apply to any inquiry or investigation 
under this Act, and the Commissioner shall have all the powers of a 
commissioner appointed under the Inquiries Act, except in so far as 
any such powers may be inconsistent with the provisions of this 
Act. (1923, c. 9, s. 12; R. S., 1927, c. 26, s. 18; 1935, ec. 54, s. 12; 
1937, c. 23, s. 4. 

19. No person shall in any manner impede or prevent or attempt 
to impede or prevent any investigation, examination or inquiry 
under this Act. 1923, c. 9, s. 13; R. S., 1927, c. 26, s. 19. 

20. All books, papers, records or things produced before the 
Commissioner, whether voluntarily or in pursuance of an order, 
may be inspected by the Commissioner and also by such persons as 
the Commissioner directs, and copies thereof may be made by or 
at the instance of the Commissioner. 1923, c. 9, s. 14; R. S., 1927, 
c. 26, 8. 20; 1935, c. 54, s. 13; 1937, c. 23, s. 4. 

21 Repealed. 1935, c. 54, s. 14. 

22 (1) The Commissioner may order that any person resident 
or present in Canada be examined upon oath before, or make pro- 
duetion of books, papers, records or articles to, the Commissioner 
or before or to any other person named for the purpose by the order 
of the Commissioner and may make such orders as seem to the 
Commissioner to be proper for securing the attendance of such 
witness and his examination, and the production by him of books, 
papers, records or articles, and the use of evidence so obtained, and 
may otherwise exercise, for the enforcement of such orders or 
punishment for disobedience thereof, all powers that are exercised 
by any superior court in Canada for the enforcement of subpoenas 
to witnesses or punishment of disobedience thereof. 

(2) Any person summoned before the Commissioner shall be 
competent and may be compelled to give evidence as a witness. 

(24) The Commissioner shall not exercise power to penalize any 
person pursuant to this Act, whether for contempt or otherwise, 
unless, on the application of the Commissioner a judge of the 
Exchequer Court of Canada or of a superior or county court has 
certified, as such judge may, that such power may be exercised in 
the matter disclosed in the application: Provided that the Com- 
missioner has given to such person twenty-four hours’ notice of the 
hearing of such application or such shorter notice as the judge 
deems reasonable. 

(28) A justice before whom any thing seized pursuant to a search 
warrant issued with reference to an offence against this Act is 
brought may, on the application of the Commissioner, order that 
such thing be delivered to the Commissioner and the Commissioner 
shall deal with any thing so delivered to him as if production of it 
had been made to him pursuant to subsection one of this section. 

(3) Every person who is summoned and duly attends as a 
witness shall be entitled to an allowance for attendancé‘and travel- 
ling expenses according to the scale in force with respect to wit- 
nesses in civil suits in the superior courts of the province in which 
the inquiry is being conducted. 

(4) The Minister may issue commissions to take evidence in 
another country, and may make all proper orders for the purpose 
and for the return and use of the evidence so obtained. 

(5) Orders to witnesses and all other orders, process or proceed- 
ings shall be signed by acommissioner. 1923, c. 9,s. 16; R.8., 1927, 
c. 26, s. 22: 1935, e. 54, s. 15; 1937, c. 23, ss. 4 and 7; 1946, c. 44, s. 6. 

23. (1) The Commissioner may accept or require evidence upon 
affidavit or written affirmation, in every case in which it seems to 
him proper to do so. 
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(2) The Commissioner and all persons authorized to administer 
oaths to be used in any of the superior courts of any province may 
administer oaths in such province to be used in .applications, 
matters or proceedings before the Commissioner. 

(3) All persons authorized to administer oaths within or out of 
Canada, in or concerning any proceeding had or to be had in the 
Supreme Court of Canada or in the Exchequer Court of Canada, 
may administer oaths in or concerning any application, matter or 
proceeding before the Commissioner. 1923, c. 9,s. 17; R.S., 1927, 
c. 26, s. 23; 1935, c. 54, s. 16; 19387, c. 23, s. 4. 

24. No person shall be excused from attending and giving evi- 
dence and producing books, papers, or records, in obedience to the 
order of the Commissioner, on the ground that the oral evidence or 
documents required of him may tend to criminate him or subject 
him to any proceeding or penalty, but no such oral evidence so 
required shall be used or receivable against such person in any 
criminal proceedings thereafter instituted against him, other than 
a prosecution for perjury in giving evidence upon such investiga- 
tion, inquiry, cause or proceeding. 1923, c. 9, s. 18; R.S., 1927, 
c. 26, s. 24; 1935, c. 54, s. 17; 1937, c. 23, ss. 4 and 8; 1946, c. 44, s. 7. 

25. The proceedings before the Commissioner and any special 
commissioner shall be conducted in private, but the Commissioner 
may order that all or any portion of the proceedings shall be con- 
ducted in public. All preliminary investigations shall be conducted 
in private. 1923, c. 9, s. 19; R. 8., 1927, ¢. 26, s. 25; 1935, ec. 54, 
s. 18; 1937, c. 23, s. 9. 

26. Whenever in the opinion of the Commissioner the public 
interest so requires, the Commissioner may apply to the Minister of 
Justice to instruct counsel to conduct the investigation before the 
Commissioner and upon such application the Minister of Justice 
may instruct counsel accordingly. 1923, ¢c. 9, s. 20; R. S., 1927, 
c. 26, s. 26; 1935, c. 54, s. 19; 1937, c. 23, s. 4. 





REPORTS 


27. (1) The Commissioner at the conclusion of every investiga- 
tion which he conducts shall make a report in writing and without 
delay transmit it to the Minister. Such report shall set out fully 
the conclusions reached, the action, if any, taken, and any other 
material which may be required by regulation under this Act. 

(2) Within thirty days following the transmission of such report 
to the Minister the Commissioner shall cause to be delivered into 
the custody from which they came if not already so delivered, all 
books, papers, records and other documents in his possession as 
evidence relating to the investigation, unless with respect to par- 
ticular documents the Attorney General of Canada or the attorney 
general of any province within which an offence is reported to 
have been committed certifies that such documents shall be re- 
tained by the Commissioner for purposes of prosecution. 

(24) The Commissioner may have copies made (including copies 
by any process of photographic reproduction) of any books, papers, 
records or other documents referred to in the preceding subsection 
which, upon proof orally or by affidavit that they are true copies, 
shall, in any proceedings under this Act or under sections four 
hundred and ninety-eight or four hundred and ninety-eight a of 
the Criminal Code, be admissible in evidence and have the same 
probative force as the originals in all cases in which and for all 
purposes for which such originals would have been received 
where such evidence is offered by affidavit it shall not be necessary 
to prove the signature or official character of the deponent if that 
information is set forth in the affidavit or to prove the signature 
or Official character of the person befere whom such affidavit was 
sworn. 

(3) Every special commissioner at the conclusion of the investi- 
ration which he conduets shall make a report in writing which he 
shall sign and transmit to the Commissioner, together with the 
evidence taken at the investigation, certified by the special com- 
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missioner, and all documents and papers relating to the investi- 
gation remaining in his custody; and the Commissioner shall 
without delay transmit the report to the Minister. 

(4) The Minister may call for an interim report at any time, and 
it shall be the duty of the Commissioner or special commissioner, as 
the case may be, whenever thereunto required by the Minister, to 
render an interim report setting out the action taken, the evidence 
obtained and any conclusions reached at the date thereof. 

(5) Any report of the Commissioner or of a special commissioner, 
other than an interim report or a report of a preliminary inquiry 
under section thirteen of this Act, shall within fifteen days after 
its receipt by the Minister be made public, unless the Commissioner 
states in writing to the Minister that he believes the public interest 
would be better served by withholding publication, in which case 
the Minister may decide whether the report, either in whole or in 
part, shall be made public. 1923, c. 9, ss. 21 and 22; R. S., 1927, 
¢. 26, ss. 27 and 28; 1935, c. 54, ss. 20 and 21; 1937, c. 23, ss. 4 and 
10; 1946, c. 44, s. 8. 

28. The Minister may publish and supply copies of any report 
in such manner and upon such terms as he deems proper. 1923, c. 
9, 8. 22; R.S5., 1927, c. 26, s. 28; 1935, c. 54, s. 21; 1937, c. 23, 5. 11. 

REMEDIES 

29. Whenever, from or as a result of an investigation under the 
provisions of this Act, or from or as a result of a judgment of the 
Supreme Court or Exchequer Court of Canada or of any superior 
court, or circuit, district or county court in Canada, it. appears to 
the satisfaction of the Governor in Council that with regard to any 
article of commerce, there exists any combine to promote unduly 
the advantage of manufacturers or dealers at the expense of the 
public, and if it appears to the Governor in Council that such 
disadvantage to the public is facilitated by the duties of custom 
imposed on the article, or on any like article, the Governor in 
Council may direct either that such article be admitted into Canada 
free of duty, or that the duty thereon be reduced to such amount 
or rate as will, in the opinion of the Governor in Council, give the 
public the benefit of reasonable competition. 1923, c. 9, s. 23: 
R. §., 1927, c. 26, s. 29. 

30. In any case where use has been made of the exclusive rights 
and privileges conferred by one or more patents for invention or by 
one or more trade-marks so as: 

(a) unduly to limit the facilities for transporting, produc- 
ing, manufacturing, supplying, storing or dealing in any 
article or commodity which may be a subject of trade or 
commerce; or 

(b) unduly to restrain or injure trade or commerce in rela- 
tion to any such article or commodity; or 

(c) unduly to prevent, limit or lessen the manufacture or 
production of any such article or commodity or unreasonably 
to enhance the price thereof; or 

(d) unduly to prevent or lessen competition in the produc- 
tion, manufacture, purchase, barter, sale, transportation or 
supply of any such article or commodity; 

the Exchequer Court of Canada, on an information exhibited by 
the Attorney General of Canada, may for the purpose of preventing 
any use in the manner defined above of the exclusive rights and 
privileges conferred by any patents or trade-marks relating to or 
affecting the manufacture, use or sale of such article or commodity, 
make one or more of the following orders: 

(e) declaring void, in whole or in part, any agreement, 
arrangement or license relating to such use; 

(f) restraining any person from carrying out or exercising 
any or all of the terms or provisions of such agreement, ar- 
rangement or license; 

(g) directing the grant of licenses under any such patent to 
such persons and on such terms and conditions as the court 
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may deem proper, or, if such grant and other remedies under 
this section would appear insufficient to prevent such use, 
revoking such patent; 
(h) directing that the registration of a trade-mark in the 
register of trade-marks be expunged or amended; and 
(z) directing that such other acts be done or omitted as the 
Court may deem necessary to prevent any such use;: 
Provided that no order shall be made under this section which is 
at variance with any treaty, convention, arrangement or engage- 
ment respecting patents or trade-marks with any other country to 
which Canada is a party. 1923, c. 9, s. 24; R. S., 1927, c. 26, 
s. 30; 1937, c. 23, s. 13; 1946, c. 44, s. 9. 

31. (1) Whenever in the opinion of the Commissioner an offence 
has been committed against any of the provisions of this Act, the 
Commissioner may remit to the attorney general of any province 
within which such alleged offence was committed, for such action 
as such attorney general may be pleased to institute because of the 
conditions appearing, any records, returns, evidence or report 
relevant to such alleged offence. 

(2) The Attorney General of Canada may institute and conduct 
any prosecution or other proceedings under this Act, or under 
section four hundred and ninety-eight or section four hundred and 
ninety-eight a of the Criminal Code, and for such purposes he may 
exercise all the powers and functions conferred by the Criminal 
Code on the attorney general of a province. 1923, c. 9, s. 25; 
R.8., 1927, c. 26, s. 31; 1935, c. 54, s. 22; 1937, c. 23, ss. 4 and 12; 
1946, c. 44, s. 10; 1949, ec. 12, s. 1. 


OFFENCES AND PENALTIES 


32. (1) Every one is guilty of an indictable offence and liable 
to a penalty not exceeding ten thousand dollars or to two years 
imprisonment, or if a corporation to a penalty not exceeding 
twenty-five thousand dollars, who is a party or privy to or know- 
ingly assists in the formation or operation of a combine within 
the meaning of this Act. 

(2) No person shall be charged with an offence against this Act 
on the same information or indictment as that on which he is 
charged with an offence against section four hundred and ninety- 
eight of the Criminal Code. 

(3) The provisions of this section which provide for the imposi- 
tion of penalties shall not be deemed to deprive any person of any 
civil right of action. 1923, c. 9,s. 26; R.S., 1927, c. 26, s. 32; 1937, 
c. 23, s. 12; 1946, c. 44, s. 11. 

33. (1) If in any proceedings before the Commissioner any 
person wilfully insults the Commissioner, or wilfully interrupts the 
proceedings, or is guilty in any other manner of any wilful con- 
tempt in the face of the Commissioner, the Commissioner may 
direct any constable to take the person offending into custody and 
remove him from the precincts and presence of the Commissioner, 
to be detained in custody until the conclusion of the day’s sitting. 

(2) The person so offending shall be liable upon summary con- 
viction to a penalty not exceeding one hundred dollars. 1923, c. 9, 
s. 27; R. S., 1927, c. 26, s. 33; 1935, c. 54, s. 23; 1937, c. 23, s. 4. 

34. If any person, who has been duly served with an order, 
issued by the Commissioner requiring him to attend or to produce 
any books, papers, records or articles before the Commissioner, 
and to whom at the time of service payment or tender has been 
made of his reasonable travelling expenses according to the scale 
in force with respect to witnesses in civil suits in the Superior 
Courts of the province in which the inquiry is being conducted, 
fails to attend and give evidence, or to produce any book, paper, 
record or thing as required by the said order, he shall, unless he 
shows that there was good and sufficient cause for such failure, be 
guilty of an offence and liable upon summary conviction to im- 
prisonment for a term not exceeding six months and a fine not 
exceeding one thousand dollars, or to both such fine and imprison- 
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ment. 1923, c. 9, s. 16; R. S., 1927, c. 26, s. 34; 1935, c. 54, s. 24; 
1937, c. 23, s. 4. 
35. Any person, and, in the case of a corporation, any officer 
of the corporation, who refuses, neglects or fails 
(a) to obey or comply with any notice in writing whereby 
the Commissioner, pursuant to the authority of this Act, 
requires such person or officer to make and render to him 
within the time stated in the notice, or from time to time, any 
written return under oath or affirmation showing in detail 
such information with respect to the business of the person 
named in the notice as is by the notice lawfully required, or to 
show in the return the information so required in detail, 
precisely as by the notice required, in so far as the informa- 
tion or details are within the knowledge or possession of or 
available to the person or officer so notified; or 
(b) to include in any such return, if thereunto required by 
the Commissioner, and if the person or officer notified has 
knowledge or means of ascertaining the facts, a fill disclosure 
of all contracts or agreements which the person named in 
the notice may have at any time entered into with any other 
person touching or concerning the business of the former; 
shall be guilty of an offence and liable upon indictment or upon 
summary conviction to a penalty not exceeding five thousand 
dollars, or to imprisonment for a term not exceeding two years, 
or to both such fine and imprisonment. 1923, c. 9, s. 29; R._8., 
1927, c. 26, s. 35; 1935, c. 54, s. 25; 1987, c. 23, s. 4. 
36. Any person who, being in possession or control of the 
business, premises, books, papers or records of 
(a) any person who has made a return, or failed to make a 
return when thereunto required, under the authority of this 
Act; or 
(b) any person who is, or in respect of whom there are 
reasonable grounds for the belief that he is, a member of any 
combine or a party or privy thereto, 
refuses, neglects or fails to give and afford to the Commissioner 
admission and access to the aforesaid premises, books, papers or 
records whenever and as often as demanded by the Commissioner, 
shall be guilty of an offence and liable upon indictment or upon 
summary conviction to a penalty not exceeding five thousand 
dollars, or to imprisonment for any term not exceeding two 
vears, or to both such fine and imprisonment. 1923, ec. 9, s. 29; 
R.S., 1927, c. 26, s. 36; 1935, c. 54, s. 26; 1937, ¢. 23, s. 4. 

37. If a corporation offend against either of the two last preced- 
ing sections any director or officer of such corporation who assents 
to or acquiesces in the offence committed by the corporation shal] 
be guilty of that offence personally and cumulatively with the 
corporation and with his co-directors or associate officers. 1923, 
c. SF. Be; at.t., eat, U.. ae, 8. of, 

374. (1) In this section ‘‘dealer’’? means a person engaged in 
the business of manufacturing or supplying or selling any article 
or commodity. 

(2) No dealer shall directly or indirectly by agreement, threat, 
promise or any other means whatsoever, require or induce or 
attempt to require or induce any other person to resell an article 
or commodity 

(a) at a price specified by the dealer or established by 
agreement, 
(b) at e price not less than a minimum price specified by 
the dealer or established by agreement, 
(c) at a markup or discount specified by the dealer or 
established by agreement, 
(¢) at a merkup not less than a minimum markup specified 
by the dealer or established by agreement, or 
(ec) at a discount not greater than a maximum discount 
specified by the dealer or established by agreement, 
whether such markup or discount or minimum markup or maxi- 
mun discount is expressed as a percentage or otherwise. 
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tome or —_ (3) No dealer shall refuse to sell or supply an article or com- 
modity to any other person for the reason that such other person 
(a) has refused to resell or to offer for resale the article or 

. commodity 

(i) at a price specified by the dealer or established by 
agreement, 

(ii) at a price not less than a minimum price specified 
by the dealer or established by agreement, 

(iii) at a markup or discount specified by the dealer 
or established by agreement, 

(iv) at a markup not less than a minimum markup 
specified by the dealer or established by agreement, or 

(v) at a discount not greater than a maximum dis- 
count specified by the dealer or established by agree- 
ment, or 

(6) has resold or offered to resell the article or commodity 

(i) at a price less than a price or minimum price 
specified by the dealer or established by agreement, 

(ii) at a markup less than a markup or minimum 
markup specified by the dealer or established by agree- 
ment, or 

(iii) at a discount greater than a discount or maximum 
discount specified by the dealer or established by agree- 
ment, 

Penalty. (4) Every person who violates subsection two or three is guilty 
of an indictable offence and is liable on conviction to a penalty 
not. exceeding ten thousand dollars or to two years’ imprison- 
ment, or if a corporation to a penalty not exceeding twenty-five 
thousand dollars, 

Inquiry. (5) The Commissioner has authority to institute and conduct 
an inquiry into all such matters as he considers necessary to 
inquire into with a view of determining whether this section has 
been or is being violated and to make a report thereon in writing 
to the Minister, and for such purposes the Commissioner has all 
the powers, authority, jurisdiction and duties that are conferred 
upon him by this Act, including sections sixteen and seventeen, 
with respect to an inquiry as to whether a combine exists or is 
being formed. 

Report. (6) A report of an inquiry under this section shall be dealt 
with in the same manner as a report of an inquiry or investiga- 
tion under this Act as to whether a combine exists or is being 
formed. 

Penalty for 38. Any person who, in any manner, impedes or prevents, or 

impeding attempts to impede or prevent, any investigation, examination or 

investigations, . os * b Mie a : 
inquiry under this Act, shall be guilty of an offence and liable 
upon indictment or upon summary conviction to a penalty not 
exceeding five thousand dollars, or to imprisonment for a term not 
exceeding two years, or to both such fine and imprisonment. 
1923, c. 9, s. 29; R.S., 1927, c. 26, s. 38. 
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PROCEDURE 


Procedure fer en- 39. (1) When an indictment is found against any person for 
forcing penalties. any offence against this Act the accused shall have the option to 
be tried before the judge presiding at the court at which the 
indictment is found, or the judge presiding at any subsequent 
sitting of such court, or at any court where the indictment comes 
on for trial, without the intervention of a jury; and in the event 
of such option being exercised the proceedings subsequent thereto 
shall be regulated in so far as may be applicable by Part XVIII 
of the Criminal Code, respecting speedy trials of indictable offences. 
Cases within (2) No court mentioned in section five hundred and eighty-two 
exclusive jurisdic- of the Criminal Code has power to try any offence against section 
tion of superior lathe, f this Act 
courts of criminal “irty-two of this Act. 7 _ ae: . 
jurisdiction (3) Notwithstanding anything in the Criminal Code or in any 
other statute or law, a corporation charged with an offence under 
this Act or under section four hundred and ninety-eight or section 


men 
then 
fifte 
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four hundred and ninety-eight a of the Criminal Code, shall be Corporations to 
tried without the intervention of, a a jury. 1923, ¢. oO s. 28; RS, jars ae 
1927, c. 26, s. 39; 1946, c. 44, s. 12; 1949, c. 12, s. on 
39a. (1) In this sec tion Evidence. 
(a) “agent of a participant” means a person who by & Definitions. 
document admitted in evidence under this section appears to 
be or is otherwise proven to be an officer, agent, servant, en of a par- 
—— or representative of a participant, : 
6) “document” includes any document appearing to be a ‘‘Document” 
carbon, photographic or other copy of a document, and 
(c) ‘‘participant’”’ means any accused and any person who, “Participant.’’ 
although not accused, is alleged in the charge or indictment 
to have been a co-conspirator or otherwise party or privy to 
the offence charged. 
(2) In a prosecution under section thirty-two or thirty-seven Evidence 
a of this Act or under section four hundred and ninety-eight or 
four hundred and ninety-eight a of the Criminal Code: 
(a) anything done, said or agreed upon by an agent of a 
participant shall prima facie be deemed to have been done, 
said or agreed upon, as the case may be, with the authority 
of that participant; 
(6) a document written or received by an agent of a par- 
ticipant shall prima facie be deemed to have been written or 
received, as the case may be, with the authority of that 
participant; and 
(ec) a document proved to have been in the possession of a 
participant or on premises used or occupied by a participant 
or in the possession of an agent of a participant shall be 
admitted in evidence without further proof thereof and shall 
be prima facie evidence: 
(i) that the participant had knowledge of the docu- 
ment and its contents; 
(ii) that anything recorded in or by the document as 
having been done, said or agreed wpon by any partici- 
pant or by an agent of a participant was done, said or 
agreed upon as recorded and, where anything is recorded 
in or by the document as having been done, said or 
agreed upon by an agent of a participant, that it was 
done, said or agreed upon with the authority of that 
participant ; 
(iii) that the document, where it appears to have been 
written by any participant or by an agent of a partici- 
pant, was so written and, where it appears to have been 
written hy an agent of a participant, that it was written 
with the authority of that participant. 1949, c. 12, s. 3, 


REGULATIONS 


40. (1) The Governor in Council may make such regulations, Governor in 
not inconsistent with this Act, as to him seem necessary for earry- Council may 
- ae ee ; ae . ia ‘ make regulations. 
ing out the provisions of this Act and for the efficient administra- 
tion thereof. 

(2) Such regulations shall be published in the Canada Gazette, Publication 
and upon being so published they shall have the same force as if 0° Pome ayn = 
they formed part of this Act. wren 

(3) The regulations shall be laid before both Houses of Parlia- Regulations 
ment within fifteen days after such publication, if Parliament be = laid 
then sitting, and if Parliament is not then sitting, then within Partiadeint: 
pes days after the opening of the next session thereof. 1923, 
c. ° s. 33; R.S., 1927, c. 26, s. 40. 

The Commissioner shall, annually, report to the Minister Annual report. 

his ace under this Act and he shall lay such report before 
Parliament if it be then sitting, and, if it be not then sitting, 
within the first fifteen days of its then next session. 1923, e. 
s. 35; R.S., 1927, c. 26, s. 41; 1935, c. 54, s. 27; 1937, c. 23, s. 4. 

42. Repealed. 1946, c. 44, s. 13. 
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CRIMINAL CODE 
Sections 496, 497, 498 anp 498A (R.S., 1927, C. 36, As AMENDED) 
Conspiracy in Restraint of Trade 


496. A conspiracy in restraint of trade is an agreement between 
two or more persons to do or procure to be done any unlawful act in 
restraint of trade. R.S., 1927, c. 36, s. 496. 

497. The purposes of a trade union are not, by reason merely 
that they are in restraint of trade, unlawful within the meaning 
of the last preceding section. R.S., 1927, c. 36, s. 497. 

498. Every one is guilty of an indictable offence and liable to a 
penalty not exceeding four thousand dollars and not less than two 
hundred dollars, or to two years’ imprisonment, or, if a corporation, 
is liable to a penalty not exceeding ten thousand dollars, and not 
less than one thousand dollars, who conspires, combines, agrees or 
arranges with any other person, or with any railway, steamship, 
steamboat or transportation company, 

(a) to unduly limit the facilities for transporting, produc- 
ing, manufacturing, supplying, storing or dealing in any 
article or commodity which may be a subject of trade or 
commerce; or 

(b) to restrain or injure trade or commerce in relation to 
any such article or commodity; or 

(c) to unduly prevent, limit, or lessen the manufacture or 
production of any such article or commodity, or to unreason- 
ably enhance the price thereof; or 

(d) to unduly prevent or lessen competition in the produec- 
tion, manufacture, purchase, barter, sale, transportation or 
supply of any such article or commodity, or in the price of 
insurance upon person or property. 

2. Nothing in this section shall be construed to apply to com- 
binations of workmen or employees for their own reasonable 
protection as such workmen or employees. R.S., 1927, c. 36, s 
498. , 

Price Discrimination 


498,. Every person engaged in trade or commerce or industry 
is guilty of an indictable offense and liable to a penalty not exceed- 
ing one thousand dollars or to one month’s imprisonment, or, if a 
corporation, to a penalty not exceeding five thousand dollars, who 

(a) is a party or privy to, or assists in, any transaction of 
sale which discriminates, to his knowledge, against competi- 
tors of the purchaser in that any discount, rebate or ellowance 
is granted to the purchaser over and above any discount, 
rebate or allowance available at the time of such transaction 
to the aforesaid competitors in respect of a sale of goods of 
like quality and quantity. 

The provisions of this paragraph shall not, however, prevent a 
co-operative society returning to producers or consumers, or a ¢co- 
operative wholesale society returning to its constituent retail 
members, the whole or any part of the net surplus made in its 
trading operations in proportion to purchases made from or sales 
to the society: 

(b) engages in a policy of selling goods in any area of 
Canada at prices lower than those exacted by such seller 
elsewhere in Canada, for the purpose of destroying competi- 
tion or eliminating a competitor in such part of Canada; 

(c) engages in a policy of selling goods at prices unreason- 
ably low for the purpose of destroying competition or 
eliminating a competitor. 1935. ec. 56 s 9 
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APPENDIX F 
JAPAN 


LAW RELATING TO PROHIBITION OF PRIVATE MONOPOLY AND 
METHODS OF PRESERVING FAIR TRADE 


( Law No. 54, April 14, 1947) (Amended by Law No. ¥1, July 31, 1947, Law No. 195, 
December 17, 1947, and Law No. 1, May 1949) 


Chapter 
. General Rules 
. Private Monopolization and Unreasonable Restraint of Trade 
. Undue Substantial Disparities in Bargaining Power 
. Stock Holdings, Multiple Directorates, Mergers, and Transfer of Whole Business. 
. Unfair Methods of Competition 
‘I. Exemptions 
. Indemnification of Damages 
. The Fair Trade Commission 
Section 1. Organization and Powers 
Section 2. Procedure 
Section 3. Miscellaneous Provisions 
Legal Suits 
X. Penalties 
Supplementary Provisions 


CHAPTER I. GENERAL RULES 


Arr. 1. This law, by prohibiting private monopolization, unreasonable 
restraints of trade, and unfair methods of Competition, by preventing excessive 


concentration of power over enterprises, and by excluding undue restrictions of 
production, sale, price, technology, ete., through combinations and agreements 
ete., and all other unreasonable restraints of business activities, aims to promote 
free and fair competition, to stimulate the initiative of entrepreneurs, to encour- 
age business activities of enterprises, to heighten the levels of employment and 
national income and, thereby, to promote the democratic and wholesome develop- 
ment of national economy as well as to assure the interest of the general 
consumer. 

Art, 2. The term “entrepreneurs” as used in this Law shall mean a person, 
natural or juridical, who operates a commercial, industrial, financial, or any 
other business enterprise. 

The term “competition” as used in this Law shall mean situations in which 
two (2) or more entrepreneurs do or may, within the normal scope of their 
.business activities in Japan and without undertaking any significant change 
in their business facilities or practices in Japan, engage in any one (1) of the 
following acts: 

1. supplying the same or similar goods or services to the same customers 
or consumers ; 

2. receiving supply of the same or similar goods or services from the same 
supplier. 

Provided that such acts as provided for in Item 2 above shall not be included 
in “competition” as provided for by Chapter IV. 

The term “private monopolization” as used in this Law shall mean such busi- 
ness activities by which an entrepreneur, individually, or by combination, con- 
spiracy, or any other manner, excludes or controls the business activities of other 
entrepreneurs, thereby causing, contrary to the public interest, a substantial 
restraint of competition in any particular field of trade. 

The term “unreasonable restraint of trade’ as used in this Law shall mean 
such business activities by which an entrepreneur, by contract, agreement, or 
any other manner, in conjunction with other entrepreneurs, mutually restricts 
or conducts their business activities thereby causing, contrary to the public 
interest, a substantial restraint of competition in any particular field of trade. 
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The term “undue substantial disparities in bargaining power” as used in this 
Law shall mean such substantial disparities in bargaining power which, when 
they exist between an entrepreneur and his competitors, the superior bargain- 
ing power of said entrepreneur is not justified on technological grounds, and 
whereby the said substantial disparities in bargaining power are of such extent 
as to render private monopolization possible for any one of the following reasons: 

1. because an entrepreneur controls the business in such particular field 
of trade or controls the materials used therein to such extent as to render 
it extremely difficult for another entrepreneur to start a new enterprise; 

2. because an entrepreneur controls production in a particular field of 
trade to such extent as to render it extremely difficult for another entrepre- 
neur actually to compete; 

8. because an entrepreneur restrains or restricts free competition to such 
extent as to render private monopolization possible. 

The term “unfair methods of competition” as used in this Law shall mean 
such methods of competition which come under any one of the following items: 

1. unwarranted refusal to receive from or to supply to other entrepreneurs 
commodities, funds or other economic benefits; 

2. supplying of commodities, funds and other economic benefits at unduly 

discriminative prices ; 

3. supplying of commodities, funds and other economic benefits at unduly 
low prices ; 

4. inducing or coercing, unreasonably, customers of a competitor to deal 
with oneself by means of offering benefits or that of threatening disadvan- 
tages; 

5. trading with another party on condition that said party shall without 
good cause, refuse acceptance of supply of commodities, funds and other 
economic benefits from a competitor of oneself; 

6. supplying of commodities, funds and other economic benefits to an- 
other party on such conditions that shall unduly restrain transactions be- 
tween said party and his suppliers of commodities, funds and other economic 
benefits or customers or that shall unduly restrain relations between said 
party and his competitors, or on condition that the appointment of officers 
(hereinafter referring to directors, unlimited partners who are executive, 
auditors or persons similar thereto, manager or chief of the main or branch 
office) of the company of said party shall be subject to prior approval on 
part of oneself ; 

7. methods of competition other than those stipulated by the preceding 
items which are contrary to the public interest and which are designated by 
the Fair Trade Commission in accordance with such procedure as provided 
for by Article 71 and Article 72. 


CHAPTER II. PrivareE MONOPOLIZATION AND UNREASONABLE RESTRAINT OF TRADE 


ArT. 3. No entrepreneur shall effect a private monopolization nor shall be 
undertaken any unreasonable restraint of trade. 

Art. 4. No entrepreneur shall participate in any one of the following types of 
concerted activities : 

1. establishment, stabilization, or enhancement of prices; 
2. restrictions on volume of production or that of sales; 
3. restrictions on technology, products, markets, or customers; 
4. restrictions on construction or expansion of facilities or on adoption of 
new technology or methods of production. - 

The provisions of the preceding paragraph shall not apply in case the effects 
of such concerted activities on competition within a particular field of trade is 
negligible. 

Art. 5. No entrepreneur shall establish, organize, or become a party to or a 
member of a juridical person or any other organization which controls distribu- 
tion of all or a part of materials or products by methods of exclusive purchase 
or sale or which undertakes the allocation of all or a part of materials or 
products. 

Art. 6. No entrepreneur shall participate in an international agreement or an 
international contract which contains therein any matter coming under any one 
(1) of the Items of Paragraph 1 of Article 4 with a foreign entrepreneur or 
participate in an agreement or contract any foreign trade which contains therein 
any matter coming under any one (1) of the Items of said Paragraph of said 
Article with a domestic entreproneur. 
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The provisions of the preceding paragraph shall not apply in ease the effects 
of such ‘agreement or contract on competition in any particular field of inter- 
national or domestic trade is negligible. 

Every entrepreneur shall, when he has participated in an international agree- 
ment or an international contract (including such agreement or contract coming 
under the provisions of the preceding paragraph) with a foreign entrepreneur 
or when he has participated in an agreement or contract on foreign trade (in- 
cluding such agreement or contract coming under the provisions of the preceding 
paragraph) with a domestic entrepreneur, file a report of said fact, together 
with a copy of said agreement or contract (in case of an oral agreement or con- 
tract, a statement setting forth therein the contents thereof), with the Fair 
Trade Commission within thirty (80) days of the day of execution or participa- 
tion in said agreement or contract in accordance with the provision of ‘such rules 
and regulations of the Fair Trade Commission as it may establish. 

The provisions of the preceding paragraph shall not apply to an agreement 
or contract relating to a single and only a single commercial transaction (exciud- 
ing such transaction where the delivery of the object exceeds one (1) year) 
or to an agreement or contract which merely provides for the establishment of 
power of attorney on matters relating to commercial transactions (excluding 
such which provides for conditions that restrain the business activities of the 
other party or parties). 

Art. 7. The Fair Trade Commission may, in case there exists any act which 
violates the provisions of Article 5, Paragraph 1 of Article 4, Article 5 or Para- 
graph 1 or Paragraph 3 of Article 6, order the entrepreneur concerned, in ac- 
cordance with the procedures as provided for in Section 2 of Chapter VIII, to 
file reports, or to cease such act, to transfer a part of his business or to take 
any other necessary measure to eliminate such acts in violation of said 
provisions. 


CHAPTER IIT. UNdDur SuBSTANTIAL DISPARITIES IN BARGAINING POWER 


Art. 8. When undue substantial disparities in bargaining power exist, the 
Fair Trade Commission may order the entrepreneur concerned, in accordance 
with the procedures as provided for in Section 2 of Chapter 8, to transfer a 
part of his business facilities, or to take any other necessary measures for 
eliminating said substantial disparities in bargaining power 

In issuing an order prescribed in the preceding paragraph, the Fair Trade 
Commission shall give special consideration to the following items with respect 
to the entrepreneur concerned: 

1. capital, reserves, and other aspects of the assets ; 
2. income and expenditures, and other aspects of operation; 
3. composition of officers and directors; 
4. location of factories, work yards and offices and other locational 
conditions ; 

. aspects of business facilities and equipment ; 

. existence or non-existence of patents, and other details thereof as 

well as other technological features ; 

. Capacity for and aspects of production and sales etc. ; 

capacity for and aspects of obtaining funds and materials ete. : 

relations with other entrepreneurs through investments and other 

means ; 


comparisons with competitors on all points enumerated in the above 
items, 


CHAPTER IV. Stock HotprNnes, Mourtrece DrrecroraATes, MERGERS, AND TRANSFER 
OF WHOLE BUSINESS 


Art. 9. The establishment of a holding company is hereby prohibited. No 
company (including a foreign company) shall become or operate a holding 
company in Japan. 

The term “holding company” as used in the preceding two (2) paragraphs 
shall mean a company whose principal business is to own stocks (including 
partnership shares; hereinafter the same) in another domestic company or 
companies for the purpose of controlling the business activities of such other 
cempany or companies in Japan by means of such ownership of stocks. 

In case a company (including a foreign company) which is not a holding com- 
pany as provided for by the preceding paragraph and whose principal business 
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is to own stocks in another domestic company or companies extends a significant 
influence over the business activities of such other company or companies in 
Japan by means of its ownership of stocks in such other company or companies, 
said company shall, with regard to application of the provisions of Paragraph 2, 
be deemed to be a holding company. 

Art. 10. No company (including a foreign company) shall acquire or own, 
directly or indirectly, stocks or debentures in a domestic company or in two (2) 
or more domestic companies in case such acquisition or ownership may result 
in a substantial lessening of competition between any of such companies or may 
result in a substantial restraint of competition in any particular field of trade, 
or in case such acquisition or ownership is obtained through unfair methods of 
competition. 

No company (including a foreign company) whose business is other than 
financial (the definition of which shall be banking, trust, insurance, mutual 
financing or securities business; hereinafter the same) shall acquire or own 
stocks or debentures of another domestic company engaged in competition with 
it in Japan. 

With regard to application of the provisions of the preceding paragraph, it 
shall not be construed that a company whose business is other than financial 
(ineluding a foreign company and hereinafter to be referred to in this paragraph 
as the parent company) is in competition with its subsidiary company (the same 
shall apply with regard to construction in Article 13 as well as Paragraph 2 and 
Paragraph 3 o€ Article 14). The term “subsidiary company” as used in this case 
shall mean a domestic company which comes under each of the following 
items: 

1. a company which stands, with regard to the principal part of its 
business activities, in close and continuous relation with and is sub- 
sidiary to the parent company with respect to the supply of raw materials, 
semifinished products, accessory parts, byproducts, waste material or 
goods or other economic benefits (excluding funds) necessary for its busi- 
ness activities or with respect to the utilization of patent invention or 
model utility ; 

2. a company a substantial portion of whose issued stocks are owned or 
are to be owned by the parent company; 

3. a company which is not engaged in competition in Japan with the 
parent company at the time of or immediately prior to acquisition of 
stocks by said parent company. 

Every domestic company whose business is other than financial and whose 
total assets (as of its final balance sheet and excluding unpaid-up stocks, un- 
paid-up partnership shares or claim rights against unpaid-up fixed funds; 
hereinafter the same) exceeds five million (5,000,000) yen and every foreign 
company Whose business is other than financial shall, in case it owns stocks or 
aebentures of another domestic company (with regard to a security trust of 
stocks or debentures, including such cases wherein the trustor is the bene- 
ficiary; provided that, with regard to stocks, the foregoing shall apply only 
when the trustor exercises the voting right), file a report of all such stocks 
or debentures owned or entrusted by it as of the first of April and the first 
of October of each year with the Fair Trade Commission within thirty (30) 
days of said dates in accordance with such rules and regulations of the Fair 
Trade Commission as it may establish. 

ArT. 11. No company (including a foreign company; hereinafter the same for 
this Article) whose business is financial shall acquire or own stocks of another 
domestic company which operates in the same field of financial business and 
which is engaged in competition with it in Japan. 

No company whose business is financial shall acquire or own stocks of another 
domestic company if by so doing it owns in excess of five per centum (5%) 
of the total issue of stock of said company. 

The provisions of the preceding two (2) Paragraphs shall not apply to 
such a case coming under any one (1) of the following items: 

1. In case of acquisition or ownership of stocks by a company engaged 
in the securities business in the normal course of its business; 

2. In case of ownership of stocks by a company other than one engaged 
in the securities business and whose business is financial by underwriting 
for the purpose of public sale; 

3. In case of acquisition or ownership of stocks by acceptance of a se- 
curity trust wherein the trustor is the beneficiary ; 
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yrovided that the foregoing shall apply only when the trustor exercises the vot- 
ing right. 

The provisions of Paragraph 2 shall not apply to the acquisition of stocks 
of another domestic company by a company whose business is financial as a 
result of the enforcement of bona fide liens or of receipt of payment in kind. 

In such cases as provided for by Item 1 or Item 2 of Paragraph 3 or by 
the preceding Paragraph, when ownership of such stocks in excess of a period 
of one (1) year from the date of acquisition is contemplated, prior approval 
of the Fair Trade Commission shall be obtained in accordance with such rules 
and regulations of the Fair Trade Commission as it may establish. In this case 
approval of the Fair Trade Commission shall be granted upon condition that the 
companhy whose business is financial shall carry out an expeditious disposal of 
said stocks : 

Art. 12. Deleted. 

Art. 15. No Officer or employee (referriug to a person other than an officer 
in regular employment of a compan) 4 its business) of a company (including 
a foreign company) shall hold concurrently a pusition as an officer in another 
domestic company engaged in competition with it in Japan. 

ArT. 14. No natural, nonjuridical or juridical person other than a company 
(ineluding a foreign company) shall acquire or own, directly or indirectly, stocks 
or debentures of a domestic company or in two (2) or more domestic companies 
in case such acquisition or ownership may result in a substantial lessening of 
competition between any of such companies or may result in a substantial re- 
straint of competition in any particular field of trade, or in case such acquisition 
or ownership is obtained through unfair methods of competition. 

Every natural, nonjuridical or juridical person other than a company (in- 
cluding a foreign company) shall, in case it comes to own stocks of two (2) or 
more domestic companies engaged in competition with one another in Japan in 
excess of ten per centum (10%) of the total issue of stock of any one (1) of 
said companies, file a report of such stocks with the Fair Trade Commission 
within thirty (30) days of the day of acqujsition of such stocks in accordance 
with such rules and regulations of the Fair Trade Commission as it may establish. 

No officer of a company (including a foreign company) shall acquire or own 
stocks of another domestic company engaged in competition with it in Japan. 

Notwithstanding the provision of the preceding paragraph an officer of a 
company (including a foreign company) may, in case he owns stocks of another 
domestic company which is engaged in competition in Japan with the company 
in which he assumed position as an officer, continue ownership of such stocks for 
a period of thirty (30) days of the day of his assuming position as an officer. 

The Fair Trade Commission may, upon application and when it determines 
that special circumstances justify the approval of such application, extend the 
period of time as provided for by the preceding paragraph upon condition of an 
expeditious disposal. In such cases the running of the thirty (30) days period 
shall be tolled until said application is either approved or rejected. 

Art. 15. No domestic company shall effect a merger in any one (1) of the 
following cases : 

1. In case undue substantial disparities in bargaining will arise due to the 
merger ; 

2. In case a substantial restraint of competition in any particular field of 
trade may be caused by the merger ; 

3. In case the merger has been concurred by unfair methods of competi- 
tion. 

Every domestic company shall, when contemplating becoming a party to a 
merger, file previously a report with the Fair Trade Commission in accordance 
with such rules and regulations of the Fair Trade Commission as it may 
establish. 

No domestic company shall, in such a case as coming under the preceding 
paragraph, effect a merger for a period of thirty (30) days from the day of 
receipt of said report; provided that the Fair Trade Commission may, in case it 
determines that a suspicion exists whereby said merger may come under any 
one (1) of the Items of Paragraph 1, extend said period of time, with the consent 
of the merging companies, for an additional period of time not to exceed 
sixty (60) days in accordance with such rules and regulations of the Fair Trade 
Commission as it may establish. 

The Fair Trade Commission shall, in case it issues a notice to open proceedings 
of hearing or a recommendation for the taking of necessary measures with regard 
to said merger pursuant to the provisions of Article 17-2, issue such notice to 





242 FOREIGN LEGISLATION CONCERNING MONOPOLY 


open proceedings of hearing or recommendation ‘within such thirty (30) days” 
period of time as provided for in the preceding paragraph or such extended 
period of time as provided for in the ‘proviso of the ‘preceding paragraph ; pro- 
vided that the foregoing shall not apply in case a false statement with regard 
to important matters exists in such report as provided for in paragraph 2. 

Nothing contained in the preceding paragraph shall be construed to ‘prevent 
the Fair Trade Commission from opening proceedings of a hearing or issuing a 
recommendation for the taking of necessary measures pursuant to the provisions 
of Article 7, Paragraph 1 of Article 8 or Article 20. 

Arr, 16. The provisions of the preceding Article shall apply mutatis mutandis 
to an act of a company (including a foreign company ; hereinafter the same for 
this Article) coming under one (1) of the following Items: 

1. receive transfer of the whole or substantial part of the business in Japan 
of another company ; 

2. receive transfer of the whole or substantial part of the fixed business 
assets in Japan of another company ; 

3. lease the whole or substantial part of the business in Japan of another 
company ; 

4. receive intrustment of management of the whole or substantial part 
of the business in Japan of another company ; 

5. enter into a contract Which provides for a joint profit and loss account 
for business in Japan with another company. 

ArT. 17. No act, in whatever form or manner, shall be committed to evade 
such prohibitions or restrictions as provided for in Article 9 to the preceding 
Articie inclusive. 

Art. 17-2. In case there exists any act in violation of the provisions of Paragraph 
1 Paragraph 2 or Paragraph 4 of Article 10 Paragraph 1 or Paragraph 2 of Article 
11. Paragraph 1 of Article 15 (including such cases where said provisions are ap- 
plied mutatis mutandis in Article 16) or those of the preceding Article, the Fair 
Trade Commission may order the entrepreneur concerned to file a report, or to 
dispose the whole or a part of his stocks on debentures, to transfer a part of his 
stocks on debentures, any other measures necessary for eliminating such violator. 

In case there exists any act in violation the provisions of Paragraph 1 or Para- 
graph 2 of Article 9, Article 13, Paragraph 1, Paragraph 2 or Paragraph 3 of 
Article 14, or those of the preceding Article, the Fair Trade Commission may 
order the violator to file a report, or to dispose the whole or a part of his stocks, 
to resign from his position as an officer in a company or to take any other measure 
necessary for eliminating such violation. 

Eliminating measures as provided for in the preceding two (2) paragraphs 
shall be carried out in accordance with the procedures as provided for by Section 
2 of Chapter VIII. In this case, the terms “entrepreneur” or “said enterpreneur”’ 
as provided for in Section 2 of Chapter VITIT shall, with respect to application 
of the provisions of the preceding paragraph, be read as “violator” or “said 
violator.” 

Art. 18. The Fair Trade Commission may, when a company is established in 
violation of the provisions of paragraph 1 of Article 9, or when companies have 
merged in violation of the provisions of Paragraph 2 and 8 of Article 15, institute 
a suit to have said establishment or merger declared null and void. 


CHAPTER V. UNFAIR METHODS OF COMPETITION 


ArT, 19. No entrepreneur shall employ unfair methods of competition. 

Art. 20. In case there exists an act in violation of the preceding Article, 
the Fair Trade Commission may order the cessation of said act in accordance 
with the procedure as provided for by Section 2 of Chapter VITI. 


CHAPTER VI. EXEMPTIONS 


Art. 21. The provisions of this Law shall not apply to such business activities 
relating to production, sales or supply of persons or parties operating railroad, 
electricity, gas and other enterprises whose business constitutes, by the very 
nature of said business, a monopoly. 

ArT. 22. The provisions of this Law, in case a special Law exists for a cer- 
tain enterprise, shall not apply to such legitimate acts of an entrepreneur as are 
executed in accordance with the provisions of said Law or order under said 
Law 
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Such special Law as mentioned, in the preceding paragraph shall be stipulated 
iby separate Law, 

Arr. 23. The provisions of this Law shall not apply to such an act as recognized 
to.be within the execution of, rights.under the Copyright Law, the Patent Law, 
the Model Utility Law, the Design Law and the Trade-mark Law. 

ArT. 24. The provisions of this Law shall, not apply to an association in- 
cluding federation of associations). which conforms with each of the following 
qualifications and which, moreover, has been established in accordance with the 
provisions of separate Law, provided that the foregoing shall not apply to such 
a case where there is employment of unfair methods of competition or a restraint 
of competition in any particular field. of trade resulting in an undue enhance- 
ment of price. 

1, the purpose shall be mutual-aid among small-scale entrepreneurs or 
consumers, 
2. establishment small be voluntary, and participation and withdrawal of 
members. shall be at will, 

3. each members shall possess equal voting rights. 

4. in case distribution of profits among members is executed, limits for 
distribution shall be fixed. by law or, order, or under the articles of associa- 
tion, 


CHAPTER VII, INDEMNIFICATION OF DAMAGES 


Arr. 25. Any entrepreneur who-has effeeted private monopolization or under- 
tuken unreasonable restraints of trade, or who has employed unfair methods of 
competition, shall be liable to indemnification of damages caused by said act to 
the person or party who suffered damages. 

No entrepreneur shall be exempted from the liability prescribed in the preced- 
ing paragraph by certification of the nonexistence of wilfulness or negligence on 
his part. 

ArT. 26. The right to claim indemnification of damages as provided for by the 
preceding Article may not be exercised in court until the decision under the pro- 
visions of Paragraph 3 of Article 48, Article 53-3 or Article 54 has been declared 
final and conclusive. 

The right stipulated in the preceding paragraph shall be barred by limitations 
after the elapse of three (3) years from the day of the decision in said para- 
graph which has become final and conclusive. 


CauaptTer VIIT: THe Farr TrapDE COMMISSION 
SECTION 1, ORGANIZATION AND POWERS 


Art. 27. In order to ensure proper operation of this Law, there shall be estab- 
lished the Fair Trade Commission. 

The Fair Trade Commission shall be under the jurisdiction of the Prime 
Minister. 

AkT. 28. The Chairman and the Commissioners of the Fair Trade Commission 
shall perform their functions independently. 

Arr. 29. The Fair Trade consists of. the Chairman and six (6) Commissioners. 

The Chairman and the Commissioners shall be appointed by the Prime Minister 
with the consent of the House of Representatives from among persons whose age 
is thirty-five (85) years or more and who are of learning and experience in legal 
or economic fields. 

The Emperor shall attest the appointment and dismissal of the Chairman. 

The Chairman and the Commissioners shall be civil service officials. 

Arr. 30. The term of office for the Chairman and the Commissioners shall 
be five (5) years. The term of office for the Chairman and a Commissioner who 
have been appointed to fill a vacancy shall be the remainder of the term of office 
for his predecessor. 

The Chairman and a Commissioner may be reappointed. 

The Chairman and a Commissioner shall retire from oflice upon reaching the 
age of sixty-five (65) years. 

Measures to be taken when the Chairman and.a Commissioner finishes his term 
of office or when a vacancy occurs during the period of time that the Diet is in 
recess or the House of Representatives. is dissolved, shall be provided for by 
separate order. 
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Art. 31. The Chairman and a Commissioner shall not be removed, against his 
will, from office during his tenure of office except in such a case coming under 
any one of the following items: 

. when he has been declared legally incompetent or quasi-incompetent, 
2. when he has been dismissed from civil service by judgment, 
3. when he has been sentenced for a violation of the provisions of this Law, 
. when he has been sentenced to imprisonment or heavier penalty, 
when the Fair Trade Commission has decided that he is incapable of 
disc harging his duties on account of physical or mental disabilities. 

Arr. 32. With respect to such a case as provided for in item 1 or item 8 to 
item 5 inclusive of the preceding Article, the Prime Minister shall remove from 
office the Chairman and Commissioner concerned. 

Arr. 33. The Chairman shall preside over the affairs of the Fair Trade Com- 
mission, shall select in advance a person from among the Commissioners who 
will act in place of the Chairman in case he is incapacitated. 

Arr. 34. Meetings of the Fair Trade Commission shall not be opened nor shall 
decisions be made without the attendance of the Chairman and three (3) or more 
of the Commissioners. 

The proceedings of the Fair Trade Commission shall be decided by a majority 
vote. In case the votes are evenly divided, the Chairman shall have the power 
to decide. 

Decisions of the Fair Trade Commission with respect to the provisions of item 
5 of Article 31 shall be made, notwithstanding the provisions of the preceding 
paragraph, with the unanimous concurrence of all the commissioners except that 
of the commissioner concerned. 

Arr. 35. In order to execute the business of the Fair Trade Commission, a staff 
office shall be established and attached to it, and necessary personnel shall be 
maintained. 

Personnel provided for in the preceding paragraph shall be civil-service 
officials. 

Public prosecutors, attorneys practicing at the time of the appointment, and 
those qualified to become attorneys shall be included in the personnel as pro- 
vided for by paragraph 1 of this Article. 

Duties of public prosecutors included in the personnel as provided for in 
the preceding paragraph shall be limited to cases in violation of the provisions 
of this Law. 

Arr. 36. Emoluments of the Chairman, other commissioners, and personnel of 
the Fair Trade Commission shall be prescribed by separate order. 

Emoluments of the Chairman and other commissioners shall not be reduced 
in amount against the will of the recipients during their tenure of office. 

Arr. 37. The Chairman and other commissioners as well as such personnel 
of the Fair Trade Commission as designated by separate order shall not en- 
gage in the following activities: 

1. to become a member of the Diet or that of an assembly of a local 
public body or to engage actively in political activities. 

2. to engage in any other remunerative work except in such a case as 
permitted by the Prime Minister. 

3. to engage in commerce or any other occupation for pecuniary gain. 

Arr. 38. Persons provided for in the preceding Article shall not express their 
views to the public on the existence or nonexistence of facts pertaining to a case, 
or on the application of law to a case. However, the foregoing shall not apply 
where provided for in this Law and to publication of conclusions reached in 
critical studies on this Law. 

ArT. 39. The Chairman and other commissioners and personnel of the Fair 
Trade Commission or persons who have held such positions in the Fair Trade 
Commission shall not divulge or make surreptitious use of trade secrets of entre- 
preneurs Which they may have acquired in course of execution of their duties. 

Art. 40. The Fair Trade Commission may, if necessary for the performance of 
its functions, order government offices, juridical persons established by special 
law or ordinance, entrepreneurs or organizations of entrepreneurs, or their per- 
sonnel to appear befoe the Fair Tade Commission, or may equire them to submit 
necessary reports, information, or data. 

ArT. 41. The Fair Trade Commission may, if necessary for the performance 
of its functions, entrust government officers, juridical persons established by 
special law or ordinance, educational institutions, enterpreneurs or organizations 
of entrepreneurs, or their personnel or persons of learning and experience with 
the work of compiling necessary reports of research. 
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Art. 42, The Fair Trade Commission may, if necessary for the performance of 
its functions, hold public hearings and obtain views of the general public. 

Arr. 43. The Fair Trade Commission may, in order to ensure proper operation 
of this Law, make public necessary matters with the exception of the trade secrets 
of entrepreneurs. 

Art. 44. The Fair Trade Commission shall submit to the Diet, through the 
Prime Minister an annual report on the various aspects of the enforcement of 
this Law. 

The Fair Trade Commission may submit to the Diet, through the Prime Min 
ister, its views on matters necessary to attain the purpose of this Law. 


SECTION 2. PROCEDURE 


Art. 45. Any person may, when he considers that a violation of the provisions 
of this Law exists, report said fact to the Fair Trade Commission and demand 
necessary measures to be taken. 

In case such a report as provided for by the preceding paragraph is received, 
the Fair Trade Commission shall make necessary investigations with respect 
to the case. 

The Fair Trade Commission may, when it considers that a violation of the 
provisions of this Law exists, take upon its own authority suitable measures. 

Arr. 46. The Fair Trade Commission may, in order to conduct necessary inves- 
tigations with regard to the case, take the following measures: 

1. summon und questions persons connected with the case, or cause them 
to submit their views or reports or to witness. 

2. Summon experts and cause them to give expert testimony. 

3. order persons pussessing accounting books, documents, and other matter 
to submit the same ,and detain any submitted matter. 

4. conduct spot inspection of any place of business or other necessary 
places of the persons connected with the case and examine conditions of 
business operation, accounting books, and other matter. 

The Fair Trade Commission may, in case it deems to be proper, cause its 
personnel as prescribed by separate order to take such measures as provided for 
by the preceding paragraph. 

In case a spot investigation is to be conducted by said personnel in accordance 
with the provisions of the preceding paragraph, they shall be required to carry 
with them a warrant. 

Art. 47. The Fair Trade Commission shall, when necessary investigation of 
the case has been made, make a record of the gist thereof and, in case any measures 
as provided for in the preceding Article have been taken, specifically set forth 
plainly any result thereof. 

Art. 48. The Fair Trade Commission may, when it deems that an entrepreneur 
has violated the provisions of Article 3; paragraph 1 of Article 4; Article 5; 
paragraph 1 or paragraph 3 of Article 5; paragraph 1 or paragraph 2 of Article 9; 
paragraph 1, paragraph 2, or paragarph 4 of Article 10; paragraph 1 or para- 
graph 2 of Article 11; Article 13; paragraph 1, paragraph 2, or paragraph 3 of 
Article 14; paragraph 1 of Article 15 (including such cases where said provis:ons 
are applited mutatis mutandis in Article 16) ; or Article 17, that an entrepreneur 
thus employed unfair methods of competition in violation of the provisions of 
Article 19, or when it deems that undue substantial disparities in bargaining 
power exist, recommend said entrepreneur to take suitable measures. 

In case a recommendation has been made pursuant to the provision of the 
preceding paragraph, the entrepreneur shall notify the Fair Trade Commission 
whether or not he will accept the said recommendation. 

In case the entrepreneur has accepted the recommendation, the Fair Trade 
Commission may render a decision on the lines of the recommendation without 
resorting to the procedure of a hearing. 

Arr. 49. With respect to any case coming under paragraph 1 of the preceding 
Article, the Fair Trade Commission may, in case it deems that to put case to the 
procedure of a hearing would be in the public interest, open proceedings to hear 
the said case in a hearing. 

The procedure of a hearing shall commence from the time a notice of decision 
to open proceedings of a hearing is sent to an entrepreneur. 

ArT. 50. The notice of decision to open proceedings of hearing shall state the 
essential points of the case, and the date and place of hearing as well as the fact 
that the entrepreneur is required to attend. 
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The date of the hearing shall be fixed on a day. later than thirty (30) days 
after the day that the notice of decision to open proceedings of a hearing is 
sent. 

Arr. 51. An entrepreneur shall without delay, upon, receipt of the delivery of 
the notice of decision to open proceedings of a hearing, file a reply with the Fair 
Trade Commission. 

Arr. 51-2. The following Article shall be newly inserted: 

The Fair Trade Commission may, after commencing proceedings of hearings, 
delegate a part of the proceedings of hearings (excluding the decision) in ad- 
dition to such measures as provided for in Items of paragraph 1 of Article 46 to 
such staff personnel of the Fair Trade Commission as provided for by separate 
order in accordance with the provisions of the rules and regulations of the Fair 
Trade Commission. 

Art. 52. An entrepreneur or his agent may, in the hearing, state its reasons 
why an order of the Fair Trade Commission to take measures in the particular 
case pursuant to the provisions of Article 7, paragraph 1 of Article 8, Article 17-2 
or Article 20 should be unreasonable, submit supporting evidence, demand of 
the Fair Trade Commission to interrogate necessary witnesses, to order expert 
testimony of experts, to order holders of accounting books and other matter to 
submit them or to make necessary spot investigation and examine aspects of 
operation and property, accounting books and other matter, or may interrogate 
witnesses or experts who have been ordered to attend the hearing by the Fair 
Trade Commission. 

An entrepreneur may appoint an attorney or any other appropriate person as 
his agent. 

Art. 53. All hearings shall be open. However, in case it is deemed necessary 
to protect the trade secrets of an entrepreneur or necessary in the public interest, 
a hearing may be closed to the general public. 

A stenographer shall attend all hearings to record statements made therein. 

Art. 53-2. The provisions of Article 143 through Article 147, inclusive, Article 
149, Article 154 through 156, inclusive, and Article 165 of the Criminal Litigation 
Law shall be applied mutatis mutandis to the procedure whereby the Fair Trade 
Commission, in a hearing, examines a witness or orders an expert to give expert 
testimony. 

In such cases as provided for by the preceding paragraph, the terms “court,” 
“court witness,” “question,” and “defendant” shall be read respectively as “the 
Fair Trade Commission,” “witness,” “examine,” and “entrepreneur.” 

ArT. 53-3. The Fair Trade Commission may, when an entrepreneur, after 
commencement of proceedings of hearing, admits such facts as charged in the 
notice to open proceedings of hearing as well as application of Law thereto and 
when he has filed with the Fair Trade Commission a written statement setting 
forth his desire to receive a decision without resorting to subsequent procedure 
of hearing and has filed a proposed plan which provides for concrete measures 
to be taken by said entrpreneur for the purpose of eliminating the said act or 
acts ia violation or the said undue substantial disparities in bargaining power, 
render a decision on the lines of said proposed plan providing for concrete meas- 
ures without resorting to subsequent procedure of hearing in case it deems 
proper. 

ArT, 54. The Fair Trade Commission shall, when it is deemed after a hearing 
that a violation of the provisions of Article 3, paragraph 1 of Article 4, Article 5, 
paragraph 1 or paragraph 3 of Article 6, paragraph 1 or paragraph 2 of Article 
9, paragraph 1, paragraph 2 or paragraph 4 of Article 10, paragraph 1 or para- 
graph 2 of Article 11, Article 13, paragraph 1, paragraph 2 or paragraph 3 of 
Article 14, paragraph i of Article 15 (including such cases where said provisions 
are applied mutatis mutandis in Article 16) or Article 17 exists, that unfair 
methods of competition have been employed in violation of the providings of 
Article 19, or that undue substantial disparities in bargaining power exist, order 
by decision said entrepreneur to take such measures as provided for by Article 7 
paragraph 1 of Article 8, Article 17-2 or Article 20. 

ArT. 55. Decisions shall be made by a meeting of the Chairman and other 
commissioners. 

The provisions of paragraph 1 and paragraph 2 of Article 34 shall apply 
mutatis mutandis to such a meeting as provided for in the preceding paragraph. 

ArT. 56. Meeting of the Fair Trade Commission shall not be opened to the 
public. 

AkT. 57. Decisions shall be rendered in writing together with such findings of 
fact made by the Fair Trade Commission and application of Law thereto, and 
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the Chairman and the commissioners attending the meeting shall sign them and 
affix seals thereto. 

A minority opinion may be attached to the written decision. 

Arr. 58. Decisions shall take effect from the time copies thereof are served 
upon the entrepreneur. 

Arr. 59. The Fair Trade Commission may, if deemed necessary, on its own 
authority, require a third party interested in the result of the decision to par- 
ticipate in the proceedings for a decision as a concerned party, provided that it 
shall previously interrogate the entrepreneur and said third party. 

Arr. 60. Any government office or public organization concerned with the case 
may, if deemed necessary in the public interest, participate in the preeeedings 
for a decision as a concerned party. 

Art. 61. Any government office or public organization concerned with the case 
may, in order to protect the public interest, express its views to the Fair Trade 
Commission. 

Arr. 62. In case the Fair Trade Commission orders the cessation of a violat- 
ing act or any other measures to be taken in accordance with the provisions 
of Article 54, an entrepreneur may stay execution of said order until said 
decision becomes final and conclusive by depositing such bond of security as 
fixed by the Court. 

Court action as provided for by the preceding paragraph shall be executed in 
accordance with the Simplified Litigation Procedure Law. 

Art. 63. In case an entrepreneur posts bond in accordance with the provisions 
of paragraph 1 of the preceding Article and when such a decision as provided 
for by paragraph 1 of the preceding Article becomes final and conclusive, the 
Court may, upon representation on part of the Fair Trade Commission, confiscate 
the whole or a part of such bond or security as posted. 

The provisions of paragraph 2 of the preceding Article shall apply mutatis 
mutandis to the Court action stipulated in the preceding paragraph. 

Art. 64. The Fair Trade Commission may, after it has rendered a decision 
in accordance with the provisions of Article 57, if deemed specially necessary, 
take such measures as provided for by Article 46, or may have its personnel to 
take said measures. 

Arr. 65. The Fair Trade Commission shall, when it receives an application 
for permission or approval in accordance with the provisions of paragraph 5 of 


Article 11 and when it deems said application to be groundless, dismiss said 
application by decision. 

The provisions of paragraph 2 of Article 45 shall apply mutatis mutandis to 
such a case of application for permission as provided for in the preceding 
paragraph. 

Art. 66. The Fair Trade Commission may, with respect to an application for 
permission or approval, as provided for by the preceding Article, revoke by a 
decision, after procedure of a hearing said permission or approval when condi- 
tions for said permission or approval have ceased to exist or have changed. 

The Fair Trade Commission may, when certain facts serving as the basis for 
a decision have ceased to exist or have undergone a change due to changes in 
economic conditions and other reasons, and when it becomes apparent that 
further support of said decision is unreasonable as well as contrary to the public 
interest, revoke or modify its decision by separate decision after procedure of a 
hearing. 

Art. 67. The Court may, if deemed to be urgent necessity, upon complaint of 
the*Fair Trade Commission, order an entrepreneur temporarily to cease an act 
or acts, to suspend the execution of voting rights or to cease execution of duties 
as an Officer of a company whenever suspicion of a violation of the provisions of 
Article 3, paragraph 1 of Article 4, Article 5 paragraph 1 of Article 6, paragraph 
1 or paragraph 2 of Article 9, paragraph 1 or paragraph 2 of Article 10, para- 
graph 1, paragraph 2 or paragraph 5 of Article 11, Article 13, paragraph 1 or 
paragraph 3 of Article 14, paragraph 1 of Article 15 (including such cases where 
said provisions are applied mutatis mutandis in Article 16) or Article 17 exists, 
or may revoke or modify said order. It may also order the foregoing measures 
with regard to an act or acts suspected of employing unfair methods of com- 
petition in violation of the provisions of Article 19. 

The provisions of paragraph 2 of the Article 62 shall apply mutatis mutandis 
to the Court action stipulated in the preceding paragraph. 

Arr. 68. Any entrepreneur may, by depositing such bond or security as fixed by 
the Court, stay execution of an order as provided for by paragraph 1 of the 
preceding Article. 
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The provisions of Article 63 shall apply mutatis mutandis to confiscation of 
such deposited bond or security as provided for by the preceding paragraph. 

Arr. 69. Any interested party may demand of the Fair Trade Commission 
after opening proceedings of hearing perusal or copying of the records of a 
case or may ask the Fair Trade Commission after opening proceedings of hear- 
ing the copy or abridged copy of the decision. 

Art. 70. Necessary matters with respect to procedure for investigation and 
hearings of the Fair Trade Commission and other dispositions of cases as well 
as those with respect to deposits prescribed in paragraph 1 of Article 62 and 
paragraph 1 of Article 68 other than those provided for in this Law shall be 
prescribed by separate order. 


SECTION 3. MISCELLANEOUS PROVISIONS 


Arr. 71. When the Fair Trade Commission designates unfair methods of com- 
petition in accordance with the provisions of item 7 of paragraph 6 of Article 2, 
it shall hear the views of such entrepreneurs as operating the same line of busi- 
ness as that of an entrepreneur who employs those methods of competition it is 
about. to designate, and hold a public hearing to obtain the views of the general 
public and thereupon draw up a tentative plan for designation which shall be 
published, and should there be any objection by an entrepreneur to such tenta- 
tive plan shall make the designation after giving due consideration to said 
objection. 

Art. 72. Designation of unfair methods of competition in accordance with the 
provisions of item 7 of paragraph 6 of Article 2 shall be executed by public notice. 

Such designation as provided for in the preceding paragraph shall come into 
effect thirty (30) days after the date of its public notice. 

Art. 73. The Fair Trade Commission shall, if it considers that a criminal viola- 
tion of the provisions of this law exists, file an accusation with the Public Pro- 
curator-General. 

In case disposition has been made not to prosecute a case which is the sub- 
iect of such accusation as provided for in the preceding paragraph, the Public 
Procurator-General shall, without delay, submit through the Minister or Justice 
a written report, stating the said fact as well as reasons therefore, to the Prime 
Minister. 

Art. 74. In case the Public Procurator-General considers that a criminal vio- 
lation of the provisions of this law exists, he may notify the Fair Trade Com- 
mission of this fact and obtain an investigation and a report on the results 
thereof. 

Arr. 75. Witnesses or experts who have been ordered to appear to give expert 
testimony in a hearing in accordance with the provisions of item 1 or item 2 of 
paragraph 1 or paragraph 2 of Article 4 may claim such travelling expenses 
and allowances as provided for by separate order. 

Art. 76. The Fair Trade Commission may, with respect to its internal rules, 
procedure for handling cases reports, applications for approvals and other 
matters, establish necessary rules and regulations. 


Craprer IX. Leeat Suits 


Art. 77. Any Party having ebjeetion to a decision of the Fair Trade Commis- 
sion may institute a suit for revocation or modification of such decision before 
the Court, provided that the foregoing shall not apply when thirty’ (30) days 
have elapsed after the day on which the decision has become effective. 

In suits instituted under the preceding paragraph, the Fair Trade Commis- 
sion shall be the defendant. 

Art. 78. In case a suit is received by the Court, it shall without delay call 
on the Fair Trade Commission for transmission of the records (including testi- 
monies of parties concerned with a ease, witnesses or experts and stenographic 
records and any other matter that may be used as evidence in Court). 

ArT. 79. Institution of a suit as provided for by paragraph 1 or Article 77 
shall not suspend the execution of a decision of the Fair Trade Commission. 
provided that the Court may, if deemed necessary, st any time, upon complaint 
from the interested party or on its own authority order suspension of execu- 
tion of the whole or a part of a decision of the Fair Trade Commission, or may 
revoke or modify such Court action. 

Arr. 80. Finding of facts made by the Fair Trade Commission. when substan- 
tial evidence exists to prove said finding, shall be binding upon the Court. 
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Whether such substantial evidence as provided for in the preceding paragraph 
exists or not shall be determined by the Court. 

Arr. 81. A concerned party may plead to the Court to submit new evidence 
relevant to the said case only in such a case as coming under either of the 
following two items: 

1. in case the Fair Trade Commission failed to take cognizance, without 
good cause of said evidence, 

2. in case, at a hearing of the Fair Trade Commission, it was impossible 
to submit said evidence, without negligence on the part of the party. 

In either of the two cases provided for by both items of the preceding para- 
graph, the concerned party shall bear burden of showing cause for reasons 
thereof. 

In case the Court deems that a necessity for examining such new evidence 
as provided for by the provisions of paragraph 1 of this Article exists, it shall 
return the cuse back to the Fair Trade Commission and order it to take suitable 
measures after examining said evidence. 

ART. 82, The Court may revoke any decision of the Fair Trade Commission 
when it Comes under either one of the following items: 

1. In case the facts upon which the decision is Nased are not supported 
by substantial evidence : 
-. In case the decision is contrary to the Constitution and other law. 

The Court may, when it deems that the contents of a decision with respect to 
application of the Constitution and other law is arbitrary or unreasonable, 
modify said decision. 

Arr. 83. The Court may, when it deems that a decision of the Fair Trade 
Commission should be modified, return the case to it and indicate such moditica- 
tions to be made. 

ArT. 84. When a suit for indemnification of damages has been filed in accord- 
ance with the provisions of Article 25, Court shal! without delay obtain the 
epinion of the Fair Trade Commission with respect to the amount of damages 
caused by such violation of said Article. 

In case a claim for indemnification in aecordance with the provisions of 
Article 25 is being filed in Court in order to offset a cross or counterclaim, the 
provisions of the preceding paragraph shall be applied mutatis mutandis. 

ArT. 85. Jurisdiction of primary trials of any suit coming under any one of 
the following items shall rest with Tokyo High Court : 

1. A suit concerning a decision of the Fair Trade Commission ; 

2. A suit concerning indemnification of damages as provided for by 
Article 25; 

3. A suit concerning an offense as provided for by Article S89 through 
Article 91, inclusive. 

ArT. S86. Any case provided for by paragraph 1 of Article 62, paragraph 1 of 
Article 63 (including such a case where said provisions are applied mutatis 
mutandis in paragraph 2 of Article 68), paragraph 1 of Article 67 and Article 97 
shall become the exclusive jurisdiction of the Tokyo High Court. 

ArT. S87. A panel of judges invested with the jurisdiction to hear exclusively 
all suit cases under Article 85 and such cases as provided for the preceding 
Article shall be established within the Tokyo High Court. 

The number of judges of the panel as provided for in the preceding paragraph 
shall be five (5). 

Arr. 88. No appeal shall be allowed against proceedings in such cases as pro- 
vided for the preceding Article except on grounds that an unreasonable deter- 
mination was made during said Court proceeding to whether any law, order, 
regulations, or disposition was in conformity with the Constitution, or that a 
Court judgment was contrary to law. 


CHAPTER X. PENALTIES 


Art. 89. Any person or party who, in violation of the provisions of Article 3, 
effects a private monopolization or undertakes an unreasonable restraint of 
trade shall be punished by a penal servitude for not more than three (3) years 
or by a fine not more ‘than five hundred thousand (500,000) yen. 

Any attempted offense of the preceding paragraph shall be punished. 

Art. 90. Any person or party coming under any one of the following items 
shall be punished by a penal servitude for not more than two (2) years or by a 
fine not more than three hundred thousand (300,000) yen: 

1. One who, in violation of the provisions of paragraph 1 of Article 4, 
undertook a concerned action: 
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. One who, in violation of the provisions of Article 5, establishes or 
organizes a juridical person or other organization or participates in such 
organization ; 

3. One who, in violation of the provisions of paragraph 1 of Article 6, 
participated in an agreement or contract ; 
4. One who fails to abide by such a decision as provided for by the pro- 


visions of paragraph 3 of Article 48, oer le 53-3, or Article 54 after it became- 


final and conclusive. 


Arr. 91. Any person or party coming ender any one (1) of the following items 
shall be punished by a penal servitude for not more than one (1) year or by a 
fine of not more than two hundred thousand (200,000) yen: 

1. One who, in violation of the provisions of paragraph 1 of Article 9, 
establishes a holding company, or who violates the provisions of Paragraph 2 
of said Article; 

2. One who, in violation of the provisions of the former part of Para- 
graph 1 or Paragraph 2 of Article 10, acquires or owns stocks or debentures ; 

3. One who, in violation of the provisions of Paragraph 1 or Paragraph 2 
of Article 11, acquires or own stocks, or who in violation of the provisions 
of Paragraph 5 of said Article, owns stocks; 

4. One who, in violation of the provisions of Article 13, assumes a position 
as an officer of company : 

5. One who, in violation of the provisions of the former part of Paragraph 1 
or Paragraph 8 of Article 14, acquires or owns stocks or debentures; 

6. One who has violated the porvisions of Article 17. 

Arr. 91-2. 

Any person or party coming under any one (1) of the following items shall be 
punished by a fine not more than two hundred thousand (200,000) yen; 

1. one who, in violation of the provisions of Paragraph 8 of Article 6, 
fails to file a report or has filed a false report; 

2. one who, in violation of the provisions of Paragraph 4 of Article 10, 

fails to file a report or has filed a false report ; 

3. one who, in violation of the provisions of Paragraph 2 of Article 14, 
ails to file a report or has filed a false report ; 


4. one who, in violation of the provisions of Paragraph 2 of Article 15- 


(including such case where said provisions are applied mutatis mutandis in 
Article 16), fails to file a report or has filed a false report ; 

5. one who, in violation of the provisions of Paragraph 8 of Article 15, 
has registered establishment or change due to the merger ; 

6. one who, in violation of the provisions of Paragraph 3 of Article 15 
which is applied mutatis mutandis in Article 16, has carried out an act 
coming under any one (1) of the Items of Article 16. 

ArT. 92. Any person or party guilty of any of the offenses prescribed in Article 
89 through Article 91 inclusive may, according to circumstances, be punished by 
both penal servitude and a fine. 

Any witness or expert who has sworn pursuant to the provisions of Article 
50-2 and who gives false testimony or false expert testimony shall be punished 
by a penal servitude for not less than three (8) months and not more than 
ten (10) years. 

In case an offender of such crime as provided for in the preceding paragraph 
confesses his crime prior to the termination of proceedings of hearing and prior 
to the discovery of such crime, the punishment for said crime may be lightened 
or it may be exempted. 

Art. 93. Any person or party who has violated the provisions of Article 39 
shall be punished by penal servitude for not more than one (1) year or a fine of 
not more than fifty thousand (50,000) yen. 

Art. 94. Any person who refuses, obstructs or evades such inspection as pro- 
vided for by the provisions of item 4 of paragraph 1 or paragraph 2 of Article 
46 shall be punished by a penal servitude for not more than six (6) months 
or by a fine not more than ten thousand (10,000) ven. 

2. Any person or party coming under any one (1) of the following items shall 
be punished by a fine not more than five thousand (5,009) yen: 

1. one who, in violation of the measures taken by the Fair Trade Com- 
mission in accordance with the provisions of Article 40, fails to appear, 
fails to submit reports, information or data: 

2. one who, in violation of measures taken against the parties concerned 
with the case and witnesses in accordance with the provisions of Item 1 of 
Paragraph 1 or Paragraph 2 of Article 46, fails to appear, fails to give 
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testimony, has given false testimony, or fails to submit reports or has sub- 
mitted false reports; 

3. one who, in violation of measures taken against an expert in aceordance 
with the provisions of item 2 of Paragraph 1 or Paragraph 2 of Article 46, 
fails to appear, fails to give expert testimony or has given false expert 
testimony ; 

4. one who, in violation of measures taken against a holder of a thing 
in accordance with the provisions of item 3 of Paragraph 2 or of Paragraph 2 
of Article 46, fails to submit such thing. 

ArT. 95. When a representative of a juridical person or an agent, an employee, 

‘or any other person in the service of a juridical person or of an individual 
has committed a violation as provided for by Article 89, Article 90, item 1 through 
item 3 inclusive as well as item 5 or item 6 of Article 91 and Article 91-2, or 
Article 94 with respect to the business or property of said juridical person or 
individual, not only shall the offender be punished but said juridical person or 
said individual shall also be punished by such fine as provided for by the respec- 
tive Articles. 

In case the representative, administrator, agent or any other employee of non- 
juridical organization has, with regard to the business or activities er property 
of said organization, committed a violation as provided for by Article 89, Article 
90, item 1 or item 5 of Article 91 or item 1 or item 3 of Article 91—2 not only shall 
the offender be punished but said nonjuridical organization shall also be pun- 
ished by such fines as provided for by the respective Articles. 

In such cases as provided for in the preceding Paragraph, the representative or 
administrator shall represent the organization in the case concerned and, fur- 
thermore, the provisions of the Criminal Litigation Law on iegal proceedings 
where a juridical person is the defendant or suspect shall be applied mutatis 
mutandis. 

Arr, 96. Any offense under Article 89 through Article 91 inclusive shall be con- 
sidered after filing of accusation by the Fair Trade Commission. 

Such accusation as provided for in the preceding paragraph shall be made 
in writing. 

The Fair Trade Commission may, when filing such accusation as provided for 
in paragraph 1 of this Article in case it deems that such sentence as provided 
for in item 1 of paragraph 1 of Article 100 is called for with respect to an offense 
in said accusation, state said fact in such written accusation as provided for in 
the preceding paragraph. 

Such accusation as provided for by paragraph 1 of this Article shall not be 
revoked after institution of public prosecution. 

Art. 97. Any person or party who has violated a decision given under para- 
graph 3 of Article 48, Article 53-3 or Article 54 shall be liable to a noncriminal 
fine for not more than fifty thousand (50,000) yen, provided that the foregoing 
shall not apply when said act should be punished by criminal penalty. 

ArT. 98. Any person or party who has violated a court determination given 
under paragraph 1 of Article 67 shall be liable to a noncriminal! fine for not more 
than thirty thousand (30,000) yen. 

Art. 99. Deleted: 

ArT. 100. In such a case coming under Article 89 or Article 90, the Court may, 
according to circumstances, render the following sentences at the same time as 
when the verdict is given, provided that such a sentence as coming under item 
1 shall be issued only when said patent right, or license right for patented in- 
vention belongs to the offender: 

1. sentence to effect that said patent right or license right for patented in- 
vention shall be revoked, 

2. sentence to effect that becoming a party to a contract with the Govern- 
ment shall be prohibited for a period of not less than six (6) months and 
not more than three (3) years after the date when the verdict becomes final 
and conclusive. 

In case a verdict including such a sentence as provided for by item 1 of the 
preceding paragraph becomes final and conclusive, the Court shall transmit a 
eopy of the verdict to the President of the’Bureau of Patents and Standards. 

The President of the Bureau of Patents and Standards shall, when he receives 
such a transmission as provided for by preceding paragraph, revoke the patent 
under said patent rights or revoke said license right for patented invention. 
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SUPPLEMENTARY PROVISIONS 


Art. 101. The date for enforcement of this law shall be fixed by separate order 
for each provision. 

Arr, 102. Any contract which actually exists at the time for the enforcement 
of each provision of this law and which is in violation of said provision shall 
become null and void as from the date for enforcement of said provision. 

Art. 103. The provisions of this law shall not apply to such an act executed 
by an entrepreneur in accordance with the reorganization plan as provided for 
by the Enterprise Reconstruction and Reorganization Law or with the reorgan- 
ization plan as provided for by the Financial Institutions Reconstruction and 
Reorganization Law. 

The provisions of Paragraph 2 of Article 11 shall not apply to such cases where 
a company whose business is financial acqnires or owns stocksof another 
domestic company whose business is other than financial in accordance with the 
provisions of the final reorganization plan as provided for by the Enterprise 
Reconstruction and Reorganization Law. 

The provisions of Paragraph 5 of Article 11 shall apply mutatis mutandis to 
such cases as provided for in the preceding Paragraph. 

ArT. 104. The disposition of any juridical person or other organization actually 
existing at the time for enforcement of the provisions of Article 5 and under- 
taking control of distribution of the whole or a part of materials and products 
by methods of exclusive purchase or sale; or undertakes allocation of the whole 
or a part of materials and products shall be provided for by separate order. 

ArT. 105. Disposition of a holding company actually existing at the time for 
the enforcement of this Law shall be provided for separate order. 

ArT. 106. The provisions of Article §, Article 10, Article 12, pxragraph 1 an‘l 
paragraph 2 of Article 14, the preceding Article, Article 107 and Article 110 
shall not apply to the Northeast Development Co., Ltd. (the Tohoku Kogyo 
Kabushiki Kai-sha). 

Art. 107. Disposition of stocks or debentures owned by a company other than 
one whose business is financial at the time for enforcement of the provisions 
of Article 10 or Article 12 in violation of said provisions shall be provided for by 
separate order. 

Art. 108. Disposition of stocks or denbentures owned by a company whose 
business is financial at the time for enforcement of the provisions of Article 11 or 
Article 12 in violation of said provisions shall be provided for by separate order. 

ArT. 109. Any person holding concurrently positions as an officer of a com- 
pany at the time for enforcement of the provisions of Article 13 in violation of 
the provisions of paragraph 1 of said Article shall resign from all except any 
one of such positions within a period of ninety (90) days of the date for en- 
forcement of said article. 

Any person holding positions as an officer in four (4) or more companies on the 
date for enforcement of the provisions of Article 13 shall resign from all except 
any one of such positions within a period of ninety (90) days of the date for 
enforcement of said article. 

ArT. 110. Disposition of stocks actually owned at the time for enforcement of 
the provisions of Article 14 in violation of the provisions of said article shall 
be provided for by separate order. 

2. Any person or party who, in violation of the provisions of Paragraph 5 of 
Article 11 as applid mutatis mutandis in Paragraph 3 of Article 193, owns stocks 
shall be punished by a penal servitude for not more than one (1) year or a 
criminal fine for not more than two hundred thousand (200,000) yen. 

ArT. 111. Any person or party coming under any one of the following items 
shall be punished by penal servitude for not more than one (1) year or by a 
fine not more than five thousand (5,000) yen: 

1, one who violated the provisions of Article 109. 
2. one who violated an order given in accordance with the provisions of 
Article 104, Article 105, Article 107, Article 108, or the preceding article. 

ArT, 112. In case a representative of juridical person, or an agent, an employee 
or any other person is in service of a juridical person or of an individual violates 
the provisions of Article 110-2 or item 2 of the preceding article with respect to 
the business or property of said juridical person or individual, not only shall the 
offender be punished but said juridical person or said individual shall also be 
punished by such fine as provided for in the said Articles. 
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ArT. 113. The chairman and commissioners of the Fair Trade Commission 
may attend meetings of the Holding Company Liquidation Qommission or those 
of the Securities Coordinating Liquidation Committee and express their views. 

Arr. 114. Terms of office for the initial commissioners of the Fair Trade Com- 
mission shall be one (1) year, two (2) years, three (3) years or five (5) years, 
respectively for four (4) commissioners and four (4) years for two (2) commis 
sioners in accordance with such appointments as the Prime Minister may make. 


SUPPLEMENTARY PROVISIONS (LAW No. 1, May, 1949) 


Art. 1. This Law shall be enforced from the day of its promulgation. 

Arr. 2. Measures to be taken with regard to stocks or debentures of another 
domestic company owned by a company (including a foreign company) whose 
business is other than financial at the time of enforcement of this Law in viola- 
tion of the provisions of the amended Paragraph 2 of Article 10 shall be provided 
for by separate order. 

In case a domestic company whose business is other than financial and whose 
total assets exceed five million (5,000,000) yen or a foreign company whose busi- 
ness is other than financial owns stocks or debentures of another domestic 
company as of Ist April 1949 (with regard to a security trust of stocks or deben- 
tures, including such cases where the trustor is the beneficiary provided that, 
with respect to stocks, the foregoing shall apply only where the trustor exercises 
the voting right) said company shall, notwithstanding the provisions of the 
amended Paragraph 4 of Article 10, file a report of all such stocks or debentures 
owned or entrusted by it as of said date with the Fair Trade Commission by a 
date to be fixed by the rules and regulations of the Fair Trade Commission. 

Art. 3. Measures to be taken with regard to stocks owned at the time for en- 
forcement of this Law in violation of the provisions of the amended Article 14 
shall be provided for by separate order. 

Art. 4, Cabinet Orders to be issued pursuant to the provisions of Paragraph 1 
of Article 2 or the preceding Article of the Supplementary Provisions may provide 
for penalties within the limit of a penal servitude for not more than one (1) 
year or a fine not more than fifty thousand (50,000) yen. 

Arr. 5. Any person or party who, in violation of the provisions of Paragraph 
2 of Article 2 of the Supplementary Provisions, fails to file a report or has 
filed a false report shall be punished by a fine not more than two hundred thou- 
sand (200,000) yen. 

ArT. 6. In case a representative of a juridical person or an agent, an employee 
or any other person in service of a judicial person commits violation as pro- 
vided for in the preceding Article with respect to the business or activities 
or property of said juridical person, not only shall the offender be punished but 
said juridical person shall also be punished by such fine as provided for in the 
preceding Article. 

Art. 7. The jurisdiction of cases in process of Litigation prior to the enforce- 
ment of this Law shall be continued to be litigated pursuant to the old provisions 
even after enforcement of the provisions of the amenoes item 3 of Article 85. 

Art. 8. Application of penalties against acts which has taken prior to the en- 
forcement of this Law shall be made in accordance with the old penalties. 





